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FEDERAL ACQUISITION CIRCULAR

December 21, 1992 Number 90-16

Federal Acquisition Circular (FAC) 90-16 is issued under the
authority of the Secretary of Defense, the Administrator of
General Services, and the Administrator for the National
Aeronautics and Space Administration.

Unless otherwise specified, all Federal Acquisition Regulation
(FAR) and other directive material contained in FAC 90-16 is
effective [insert date 60 days from publication in the Federal
Register], except for the following items:

Item I, which is effective October 1, 1992;

Items X, XI, and XXIV which are effective [insert date
of publication in the Federal Register); and

Item XVII, which is effective April 1, 1991.
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Fac 90-16 SuMMARY of ITEMS

Federal Acquisition Circular (FAC) 90-16 amends the Federal
Acquisition Regulation (FAR) as specified below:

Item I—Contractor Establishment Code (FAR Case 91-81)

FAR 4.602 is amended by revising paragraph (d) to reflect the
new Contractor Establishment Code (CEC) numbering system; FAR
4.603 and the solicitation provision at 52.204-4, Contractor
Establishment Code, are removed.

Replacement pages: TOC, Part 4, 4-3 and 4-4, TOC, Part 52 (pp.
1&2), 52-15, 52-16, 52-16.1, and 52-305 and 52-306.

Item II—Technical Changes to FAR Part 4, Administrative
Matters (FAR Case 91-89)

FAR 4.805(b) and (e) are revised to clarify retention periods
for contracts.

Replacement pages: 4-9 and 4-10.

Item III—Publicizing Subcontract Opportunities
(FAR Case 91-90)

FAR 5.206 1s revised to stress the importance of prime
contractors using the Commerce Business Daily to seek additional
small, small disadvantaged, and women-owned business
subcontracting sources, and to meet subcontracting goals.

Replacement pages: 5-3 and 5-4.

Item IV—Metrics (FAR Case 92-611)

FAR 7.103, Agency-head responsibilities, is amended to
encourage the use of the metric system of measurement in
Government procurements.

Replacement pages: 7-1 thru 7-4.

Item V—Contractor versus Government Performance,
FAR Subpart 7.3 and Part 52 (FAR Case 91-26)

Changes are made to FAR 7.302(d) to alert the contracting
officer to the possibility of performing a cost comparison for the
specific reason that commercial prices were believed to be
unreasonable; and to make more general the language that pertains
to when a cost comparison study must be made, so‘'that future



changes to statutes or regulations concerning cost comparisons (
will not require a change to the FAR. Minor editorial changes are
made to the solicitation provisions at FAR 52.207-1 and 52.207-2.

Replacement pages: 7-5 thru 7-8, 52-15, 52-16, 52-16.1.

Item VI—Change in Government Specified Source for
Strategic and Critical Materials from Excess GSA
Inventories (FAR Case 91-76)

FAR 8.002(f) is revised to change the Government specified
source for excess strategic and critical materials from GSA to
DOD.

Replacement pages: 8-1 and 8-2.

Item VII—List of Parties Excluded from Procurement
Programs (FAR Case 91-65)

FAR 9.404(d) is revised to provide additional guidance on
accessing the List of Parties Excluded from Procurement Programs.

Replacement pages: 9-11 thru 9-14.

Item VIITI—Use of Small Purchase Procedures for Personal
Services (FAR Case 91-80)

The word "nonpersonal" is deleted from FAR 13.000, and from
the definitions of "purchase order" and "small purchase" in FAR
13.101. A new paragraph (c) is also added to FAR 13.103 to
emphasize that specific statutory authority 1s required to
purchase personal services. A reference to FAR 37.104 is
included.

Replacement pages: 13-1 and 13-2.

Ttem IX—OMB Circular A-133, Audits of Institutions of
Higher Learning and Other Nonprofit Institutions
(FAR Case 91-38)

Cuidance to contracting officers and a contract clause are
added to implement the requirements of OMB Circular A-133, "Audits
of Institutions of Higher Learning and Other Nonprofit
Institutions".

The threshold is increased to the level of the small purchase
threshold from $10,000 for application of the Examination of
Records by Comptroller General clause and for application of the
audit-Negotiation clause to subcontracts.

Replacement pages: 15-1 and 15-2, and 52-41 and 52-42.



Item X—Clarify Increased Cost or Pricing Data Threshold
(FAR Case 91-96)

This interim rule amends FAR 15.804-2 to clarify application
of the $500,000 threshold for submission of certified cost or
pricing data for contracts awarded by the Department of Defense,
the National Aeronautics and Space Administration, and the Coast
Guard. This rule implements section 804 of the FY 92 Defense
Authorization Act, Public Law 102-190.

Replacement pages: 15-19 and 15-20.

Item XI—Nonmanufacturer Rule (FAR Casgse 91-50) (Interim
Rule)

This interim rule revises FAR 19.001 and 19.102 to add a
definition for the term "nomanufacturer rule", to address Small
Business Administration waiver of the nonmanufacturer rule for
specific items, and to remove the partial listing of classes for
which a waiver has been granted.

Replacement pages: 19-1 thru 19-5.
Item XII—Bundling of ReqQuirements (FAR Case 91-49)

This converts the interim rule on Bundling of Requirements,
published in the Federal Register at 56 FR 67132 on December 27,
1991, as Item VI of FAC 90-9, to a final rule with one minor
revision, which is the addition of the word "realistic" at FAR
19.202-1(e) (2) (11). FAR 19.202-1 was revised to require
contracting officers to forward proposed acquisitions meeting
specified criteria to the SBA's procurement center representatives
for review. FAR 19.402 was revised to require that procurement
center representatives recommend alternative contracting methods
for acqguisitions which have increased or consolidated requirements
that make 1t unlikely that small businesses can compete.

Replacement pages: 19-23 and 19-24.

XIII—Part 22 Threshold, Compensation Plans for
Professional Employees (FAR Case 90-68)

FAR 22.1101 and 22.1103 are amended to raise the threshold
from $250,000 to $500,000 for imposition of the requirement for
offerors on acquisitions for negotiated service contracts to
submit total compensation plans for professional employees. The
provision at FAR 52.222-45 is removed and its language is combined
with the provision at FAR 52.222-46 for purposes of
simplification.

Replacement pages: 22-39 and 22-40, TOC, Part 52 (pp. 3 and 4),
52-107, 52-108, and 52-319 and 52-320.



Ttem XIV—Determination and Finding of Nonavailability
(FAR Case 92-3)

FAR 25.108(d) (1) is amended by adding "wire glass" to the list
of items that one or more Federal agencies have determined are not
mined, produced, or manufactured in the United States in
sufficient and reasonably available commercial quantities of a
satisfactory quality.

Replacement pages: 25-3 and 25-4.
Item XV—Part 25 Thresholds (FAR Case 91-64)

The FAR is revised to remove the threshold in FAR 25.202 (b)
and change the approval level to allow contracting officers,
unless agency regulations prescribes otherwise, to make
nonavailability determinations in accordance with FAR 25.202(a) (3)
if——the acquisition is made under full and open competition, 1s
synopsized in accordance with FAR 5.302, and offers for domestic
construction materials are not received.

Replacement pages: 25-5 and 25-6.

Item XVI—Severance Pay, Foreign Nationals (FAR Case
90-30)

This final rule removes restrictions on allowability of
certain severance payments to foreign nationals, in anticipation
of promulgation of the restrictions in the DFARS for DOD use only.
This case supersedes FAR case 89-13, which was published in the
Federal Register at 54 FR 13022 on March 29, 1989.

Replacement pages: 31-15 and 31-16, 37-3 and 37-4, TOC, Part 52
(pp. 5 thru 8), 52-201 thru 52-204, and 52-329 and 52-330.

Item XVIT—GAO Bid Protest Regulations (FAR Case 91-86)

FAR 33.104 is revised to implement the General Accounting
Office's revised bid protest procedures which went into effect on
April 1, 1991.

Replacement pages: 33-1 thru 33-8.

Item XVIII—Use of Indicia Mail (FAR Case 91-88)

The text at FAR 42.1404-1, Parcel post eligible shipments, and
the clause at FAR 52.242-11, F.o.b. Origin—Government Bills of
Lading or Indicia Mail, are revised to clarify the procedure
agencies use to obtain authority for contractors to use indicia
mail and requires contracting officers to furnish a completed
Postal Service Form 3601, Application to Mail Without Affixing
Postage Stamps, to contractors. This will make the FAR language
consistent with current U.S. Postal Service regulations.



Replacement pages: 42-21 and 42-22, 52-201 thru 52-204.
Item XIX—Thresholds, FAR Part 45 (FAR Case 90-12)

FAR 45.105, 45.106, 45.302-3, 45.307-2, and 45.506 are
revised, and the clause at FAR 52.245-18 is amended to raise or
delete outdated dollar thresholds and to clarify existing policy.

Replacement pages: 45-1 thru 45-8, 45-17 thru 45-20, and 52-235
and 52-236.

Item XX—Government Property (FAR Case 90-41)

FAR 45.302-3(c) is amended to clarify the Government's policy
regarding fee or profit in the acquisition of general purpose
components of special tooling and special test equipment. The
policy states that the prohibition on profit or fee on the cost of
facilities when purchased under other than a facilities contract
does not apply to general purpose components of special tooling
and special test equipment.

Replacement pages: 45-5 and 45-6.
Item XXI—Inventory Schedules (FAR Case 91-74)

FAR 45.606-1(b) 1is revised to remove language requiring that
the contractor's inventory schedule certificate be signed by a
representative having the authority to commit the contractor in
contractual matters. This change is a result of adverse industry
comments in response to implementation of the language in
FAC 90-4. Development of a new Plant Clearance Automated
Reutilization Screening System at the Defense Contract Management
Command (DCMC), which eliminated hard-copy inventory schedules for
contractors under DOD cognizance, will minimize problems the
language was intended to address.

Replacement pages: 45-21 and 45-22.

Item XXII—Threshold Change to 51.106(b)
(FAR Case 91-55)

FAR 51.106(b), Title, is revised by raising the threshold
listed therein from $1,000 to $5,000, in order to be consistent
with the threshold listed in FAR 52.245-2, Alternate ITI, and FAR
52.245-5, Alternate I, to which FAR 51.106(b) refers.

Replacement pages: 51-3 and 51-4.



Ttem XXIII—Standard Forms 254 and 255, Architect-Engineer (
Questionnaires (FAR Case 91-69)

standard Form 254, Architect-Engineer and Related Services
Questionnaire, and Standard Form 255, Architect-Engineer and
Related Services Questionnaire for Specific Project, have been
revised to delete the obsolete definition of Architect-Engineer
services on the forms and will reference the definition in FAR
Part 36. Corresponding changes are made to the prescriptive
language for the forms at FAR 53.236-2(b) and {(c).

Replacement pages: 53-5 thru 53-8, and 53-51 thru 53-70.

Ttem XXIV—Technical Amendments and Corrections

The following items are technical amendments and corrections
of errors, omissions or inconsistencies to previously published
items 1in the FAR:

PART 15—CONTRACTING BY NEGOTIATION
15.804-4 [Amended]
2. Section 15.804-4 is amended in the "Certificate of Current

Cost or Pricing Data" following paragraph (a) by adding below the
word "Firm", “Signature ", ‘

Replacement pages: 15-23 and 15-24.

PART 19—SMALL BUSINESS AND SMALL DISADVANTAGED BUSINESS
CONCERNS

19.102 [Technical amendment]

3a. Section 19.102 is amended in the table consisting of the
industry size standards in Major Group 37 by removing the size
standard "500" for "Motor Vehicle Parts and Accessories" and
inserting "750" in its place; and in Major Group 55 by removing the
size standard "$11.5" for "Motor Vehicle Dealers (New and Used)" anc
inserting "$17.0".

Replacement pages: 19-13 thru 19-16.
3p. In addition to the amendments set forth above, section
19.102 is also amended in footnote number 5 in the "Footnotes"

section following the Industry Size Standard Tables by removing the
amount "50,000" and inserting "75,000" every time i1t appears.

Replacement pages: 19-19 and 19-20.



PART 31—CONTRACT COST PRINCIPLES AND PROCEDURES

31.205-33 [Technical amendment]

4. Section 31.205-33 is amended in paragraph (f) by removing
the reference "31.205-38(g)" and inserting "31.205-38(f)" in its
place.

Replacement pages: 31-31 and 31-32.

PART 33—PROTESTS, DISPUTES, AND APPEALS

33.215 [Technical amendment]

5. Section 33.215 is amended by adding "(b)" at the end of the
reference "33.203".

Replacement pages: 33-7 and 33-8.

PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

52.301 [Amendment]

6. Sections 52.301 is amended 1n the Matrix table at sections
52.214-34 and 52.214-35 by removing from the IBR column the words
"No" and inserting "Yes" in their place.

Replacement pages: 52-311 and 52-312.
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PART 4
ADMINISTRATIVE MATTERS
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4.804-1 Closcout by the office administering the con-
tract.

4.804-2  Closcout of the contracting office files if
another office administers the contract.

4.804-3  Closcout of paying office contract files.

4.804-4  Physically complcted contracts.

4.804-5  Detailed procedures for closing out contract
files.

4.805 Disposal of contract files.
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4.902 Contract information.
4.903 Payment information.
4.904 Solicitation provision.
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PART 4—ADMINISTRATIVE MATTERS

4.602

(1) Agencies coverced by the DISP shall use the
Contract Security Classification Specification, DD Form
254. The contracting officer, or authorized representa-
tive, is the approving official for the form and shall
ensure that it is prepared and distributed in accordance
with Section VII of the ISR.

(2) Contracting officers in agencics not covercd by
the DISP shall follow agency procedurcs.

4.404 Contract clause.

(a) The contracting officer shall insert the clause at
52.204-2, Security Requirements, in solicitations and con-
tracts when the contract may require access (o classified
information, unless the conditions specified in paragraph
(d) below apply.

(b) If a cost contract (see 16.302) for research and
development with an cducational institution is contem-
plated, the contracting officer shall use the clause with its
Alternate L.

(¢) If a construction or architect-engineer contract where
cmploycec identification 1s required for security reasons is
contemplated, the contracting officer shall usc the clause
with its Alternate I1.

(d) If the contracting agency is not covered by the DISP
and has prescribed a clause and alternates that are substan-
tially the same as those at 52.204-2, the contracting officer
shall use the agency-prescribed clause as required by
agency procedures.

SUBPART 4.5—RESERVED

SUBPART 4.6—CONTRACT REPORTING

4.600 Scope of subpart.
This subpart prescribes uniform reporting requircments
for the Federal Procurement Data System (FPDS).

4.601 Record requirements.

(a) Each exccutive agency shall establish and maintain
for a period of 5 years a computer file, by fiscal year, con-
taining unclassified records of all procurcments exceeding
$25,000.

(b) With respect to cach procurement carried out using
competitive procedures, agencics shall be able to access from
the computer file, as a minimum, the following information:

(1) The date of contract award.

(2) Information identifying thc source to whom the
contract was awarded.

(3) The property or services obtained by the

Government under the procurement.

(4) The total cost of the procurement.
(5) Those procurcmcents which result in the submis-
sion of a single bid or proposal so that they can be sepa-

rately categorized and designated noncompetitive pro-

curcments using competitive procedures.

(c) In addition to paragraph (b) above with respect to
each procurement carried out using procedurcs other than
competitive procedures, agencies shall be able to access
from the computer file—

(1) The reason under Subpart 6.3 for the use of such
procedures; and

(2) The identity of the organization or activity which
conducted the procurement.

(d) This information shall be transmitted to the Federal
Procurement Data System in accordance with agency pro-
cedures.

4.602 Federal Procurement Data System.

(a) The FPDS provides a comprchensive mechanism for
asscmbling, organizing, and presenting contract placement
data for the TFFederal Government. Federal agencies report
data to the FFederal Procurement Data Center (IFPDC),
which collects, processes, and disscminates official statisti-
cal data on Federal contracting. The data provide (1) a
basis for recurring and special reports to the President, the
Congress, the General Accounting Office, Federal cxecu-
tive agencies, and the general public; (2) a means of mca-
suring and asscssing the impact of Federal contracting on
the Nation’s economy and the extent to which small busi-
ness concerns and small disadvantaged business concerns
are sharing in Federal contracts; and (3) data for other poli-
cy and management control purposcs.

(b) The FPDS Reporting Manual provides a complele
list of rcporting and nonrcporting agencics and organiza-
tions. 'This manual (available at no charge from the Genceral
Services Administration, Federal Procuremcent Data Center,
7th & D Streets, SW, Room 5652, Washington, DC 20407,
telephone (202) 401-1529, FTS 441-1529, FAX (202) 401-
1546) provides the necessary instruction to the data collec-
tion point in each agency as to what data arc requircd and
how often to provide the data.

(c) Data collection points in each agency report data on
SF 279, Federal Procurement Data System (FPDS)—
Individoal Contract Action Report, and SIF 281, Federal
Procurcment Data System (FPDS)—Summary Contract
Action Report (525,000 or Less), or computer-generated
equivalent. Although the SF 279 and SF 281 arc not
mandatory for use by the agencies, they do provide the
mandatory format for submitting data to the FPDS.

(d) The contracting officer shall obtain and report a
Contractor Establishment Code for cach awardec from
information on file or available to the contracting office.
The contracting office or other designated agency office
shall request a code using the procedures in the FPDS
Reporting Manual or in accordance with agency proce-
dures. Requests for codes shall be made by Government

4-3
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4.700

FEDERAL ACQUISITION REGULATION (FAR)

offices and only for the apparent awardcces.

SUBPART 4.7—CONTRACTOR RECORDS
RETENTION

4.700 Scope of subpart.

This subpart provides policies and procedures for reten-
tion of rccords by contractors to meet the records review
requircments of the Government. In this subpart, the terms
“contracts” and “contractors” include “subcontracts” and
“subcontractors.”

4.701 Purpose.

The purpose of this subpart is to generally describe
records retention requirements and to allow reductions in
the retention period for specific classes of records under
prescribed circumstances.

4.702 Applicability.
(a) This subpart applies to records generated under
contracts that contain one of the following clauses:
(1) Examination of Records by Comptroller General
(52.215-1).
(2) Audit—Sealed Bidding (52.214-26).
(3) Audit—Negotiation (52.215-2). ‘
(b) This subpart is not mandatory on Dcpartment of
Encrgy contracts for which the Comptroller General allows
alternative records retention periods. Apart from this
exceplion, this subpart applies to record retention periods
under contracts that are subject to Chapter 137, Title 10,
U.S.C., and the Fedcral Property and Administrative
Services Act of 1949, as amended, 40 U.S.C. 471, et scq.

4.703 Policy.

(a) Except as stated in 4,703(b), contractors shall make
available books, records, documents, and othcr supporting
evidence to satisfy contract ncgotiation, administration, and
audit requirements of the contracting agencies and the
Comptroller General for (1) 3 years after final payment or,
for certain rccords, (2) the period specified in 4.705
through 4.705-3, whichever of these periods expires first.

(b) Contractors shall make available the foregoing docu-
ments and supporting evidence for a longer period of time
than is required in 4.703(a) if—

(1) A retention period longer than that cited in

4.703(a) is specificd in any contract clause; or

(2) The contractor, for its own purposes, retains the

forcgoing documents and supporting evidence for a

longer period. Under this circumstance, the retention peri-

od shall be the period of the contractor’s retention or 3

years afier final payment, whichever period expires first.

(3) The contractor does not mcet the original 90-day
due date for submission of final indirect cost ratc pro-

4-4

posals specified in subparagraph (d)(2) of the clause at
52.216-7, Allowable Cost and Payment, and subpara-
graph (c)(2) of the clause at 52.216-13, Allowable Cost
and Payment—Facilities. Under these circumstances,
the retention periods in 4.705 shall be automatically
extended one day for each day the proposal is not sub-
mitted after the original 90-day due date.

(c) Contractors need not retain duplicate copies of
records or supporting documents unless they contain sig-
nificant information not shown on the record copy.

(d) If the information described in paragraph (a) of this
scction is maintained on a computer, contractors shall
retain the computer data on a reliable medium for the time
periods prescribed. Contractors may transfer computer data
in machine readable form from one reliable computer
medium to another. Contractors’ computer data retention
and transfer procedures shall maintain the integrity, relia-
bility, and security of the original computer data.
Contractors shall also retain an audit trail describing the
data transfer. For the record retention time periods pre-
scribed, contractors shall not destroy, discard, delete, or
write over such computer data.

4.704 Calculation of retention periods.

(a) The retention periods in 4.705 are calculated from
the end of the contractor’s fiscal year in which an entry is
made charging or allocating a cost to a Government con-
tract or subcontract. If a specific record contains a serics of
entries, the retention period is calculated from the end of
the contractor’s fiscal year in which the final entry is made.
The contractor should cut off the records in annual blocks
and retain them for block disposal under the prescribed
retention periods.

(b) When records generated during a prior contract arc
relied upon by a contractor for cost or pricing data in nego-
tiating a succeeding contract, the prescribed periods shall
run from the date of the succeeding contract.

{(c) If two or more of the record categorics described in
4.705 are interfiled and screening for disposal is not practi-
cal, the contractor shall retain the entire record series for
the longest period prescribed for any category of records.

4.705 Specific retention periods.

The contractor shall retain the records identified in
4.705-1 through 4.705-3 for the periods designated,
provided retention is required under 4.702. Records are
identified in this subpart in terms of their purpose or use
and not by specific name or form number. Although the
descriptive identifications may not conform to normal con-
tractor usage or filing practices, these identifications apply
to all contractor records that come within the description.
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PART 4—ACQUISITION MATTERS

4.901

(c) When the statement is completed, the contracting
officer shall ensure that—

(1) The signed original is placed in the contracting
office contract file (or forwarded to the contracting
office for placement in the files if the contract adminis-
tration office is different from the contracting office);
and

(2) A signed copy is placed in the appropriate con-
tract administration file if administration is performed
by a contract administration office.

4.805 Disposal of contract files.

Agencies shall prescribe procedures for the handling,
storing, and disposing of contract files. However, such
procedures shall include provisions that the documents
specified below shall not be destroyed before the times
indicated. If administrative records are mixed with pro-
gram records and cannot be economically segregated, the
entire file should be kept for the period of time approved
for the program records. Similarly, if documents covered
by these schedules are part of a subject or case file which
documents activities different from those covered by the
schedules, they should be treated in the same manner as the
files of which they are a part.

Document

Retention Period

(g) Contract status (progress-
ing), expediting, and production
surveillance records.

(h) Rejected engineering change
proposals.

(i) Labor compliance records,
including equal employment oppor-
tunity records.

() Documents pertaining gener-
ally to the contractor as described
at 4.801(c)(3).

(k) Records or documents other
than those in paragraphs 4.805(a)-
(j) above pertaining to contracts
below the appropriate small pur-
chase limitation in Part 13.

(1) Records or documents other
than those in paragraphs 4.805(a)-
(k) above pertaining to contracts
above the appropriate small pur-
chase limitation in Part 13.

(m) Files for cancelled solicita-

6 months after final payment.

6 months after final payment.

3 years after final payment.

Until superseded or obsolete.

1 year after final payment.

6 years and 3 months after final

payment.

5 years after cancellation.

Document

Retention Period

(a) Records pertaining to excep-
tions or protests, claims for or
against the United States, investi-
gations, cases pending or in litiga-
tion, or similar matters.

(b) Signed originals of con-
structions contracts over
$2,000 and all other contracts
over $25,000.

(c) Reserved.

(d) Signed originals of justifica-
tions and approvals and determi-
nation and findings required by
Part 6, and copies of supporting
documents and data.

(e) Signed originals of con-
struction contracts of $2,000
or less and all other contracts
of $25,000 or less.

(f) All unsuccessful offers or
quotations that pertain to contracts
below the appropriate small pur-
chase limitation in Part 13.

Until final clearance or settle-
ment, or until the retention peri-
od otherwise specified for the
document in paragraphs (b)
through (n) below is completed,
whichever is later.

6 years and 3 months after final
payment.

6 years and 3 months after final
payment.

3 years after final payment.

Retain 1 year after date of award
or until final payment, whichever
is later; but if the contracting offi-
cer determines that the files have
future value to the Government,
retain as long as advisable.

tions (see 4.801(c)(1)).

(n) Solicited and unsolicited
unsuccessful offers and quotations
above the appropriate small pur-
chase limitation in Part 13:

(1) When filed separately from
contract case files.

(2) When filed with contract
case files.

Until contract completion date.

6 years and 3 months after final
payment.

SUBPART 4.9—INFORMATION REPORTING TO
THE INTERNAL REVENUE SERVICE

4.900 Scope of subpart.

This subpart provides policies and procedures applica-
ble to reporting contract and payment information to the
Internal Revenue Service (IRS).

4.901 Definitions.

“Common parent,” as used in this subpart, means that
corporate entity that owns or controls an affiliated group of
corporations that files its Federal income tax returns on a
consolidated basis, and of which the offeror is a member.

“Corporate status,” as used in this subpart, means a des-
ignation as to whether the offeror is a corporate entity, an
unincorporated entity (e.g., sole proprictorship or partner-
ship), or a corporation providing medical and health care
services.

“Taxpayer Identification Number (TIN),” as used in this
subpart, means the number required by the IRS to be used
by the offeror in reporting income tax and other returns.
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4.902 Contract information.

(a) 26 U.S.C. 6050M, as implemented in 26 CFR,
requires heads of Federal executive agencies to report cer-
tain information to the IRS.

(b)(1) The required information applies to contract mod-
ifications—

(i) Increasing the amount of a contract awarded
before January 1, 1989, by $50,000 or more; and
(ii) Entered into on or after April 1, 1990.

(2) The reporting requirement also applics to certain
contracts and modifications thereto in excess of $25,000
entered into on or after January 1, 1989.

(c) The information to report is—

(1) Name, address, and the Taxpayer Identification
Number (TIN) of contractor;

(2) Name and TIN of common parent {if any);

(3) Datc of the contract action;

{(4) Amount obligated on the contract action; and

(5) Estimated contract complction date.

(d) Transmit the information to the IRS through the
Federal Procurement Data System (scc subpart 4.6 and
implementing instructions).

4.903 Payment information.

(a) 26 U.S.C. 6041 and 6041A, as implemented in 26
CFR, in part, requirc payors, including Federal
Government agencics, to report to the IRS payments made
lo certain contractors.

(b) The following payments arc excmpt from this
reporting requirement:

(1) Payments to corporations. However, payments to
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corporations providing medical and health care services
or engaged in the billing and collecting of payments for
such scrvices are not exempted.

(2) Payments for bills for merchandise, telegrams,
telephone, freight, storage, and similar charges.

(3) Payments of income required to be reported on
an IRS Form W-2 (e.g., contracts for personal services).

(4) Payments to a hospital or extended care facility
described in 26 CFR 501(c)(3) that is exempt from taxa-
tion under 26 CFR 501(a).

(5) Payments to a hospital or extended carc facility
owned and operated by the United States, a state, the
District of Columbia, a possession of the United States,
or a political subdivision, agency, or instrumentality of
any of the foregoing.

(6) Payments for any contract with a state, the
District of Columbia, a possession of the Untied States,
or a political subdivision, agency, or instrumentality of
any of the foregoing.

(c) The following information is required to provide
reports to the IRS:

(1) Name, address, and TIN of contractor.

(2) Corporate status (see 4.901).

(d) Transmit to paying offices the information specified
in 4.203.

4.904 Solicitation provision.

The contracting officer shall insert the provision at
52.204-3, Taxpayer Identification, in solicitations, unless
the TIN of each offeror has previously been obtained and is
known.
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(7) The contract action results from acceptance of a
proposal under the Small Business Innovation
Development Act of 1982 (Pub. L. 97-219);

(8) The contract action results from the acceptance
of an unsolicited research proposal that demonstrates a
unique and innovative concept (see 6.003) and publica-
tion of any notice complying with 5.207 would improp-
erly disclose the originality of thiught or innovativeness
of the proposed research, or would disclose proprictary
information associated with the proposal. This excep-
tion does not apply if the contract action results from an
unsolicited research proposal and acceptance is based
solely upon the unique capability of the source to per-
form the particular research services proposed (sce
6.302-1(a)(2)(1));

(9) The contract action is made for perishable sub-
sistence supplies, and advance notice is not appropriate
or reasonable;

(10) The contract action is made under conditions
described in 6.302-3, or 6.302-5 with rcgard to brand
name commercial items for authorized resale, or 6.302-
7, and advance notice is not appropriate or reasonable;

(11) The contract action is made under the terms of
an existing contract that was previously synopsized in
sufficient detail to comply with the requirements of
5.207 with respect to the current contract action; or

(12) The contract action is by a Defense agency and
the contract action will be made and performed outside
the United States, its possessions, or Puerto Rico, and
only local sources will be solicited. This exception does
not apply to contract actions subject to the Trade
Agreements Act (sce Subpart 25.4).

(b) The head of the agency determines in writing, after
consultation with the Administrator for Federal
Procurement Policy and the Administrator of the Small
Business Administration, that advance notice is not appro-
priate or reasonable.

5.203 Publicizing and response time.

Whenever agencies are requircd to publish notice of
contract actions under 5.201, they shall proceed as follows:

(a) A notice of the contract action shall be published in
the CBD at least 15 days before issuance of a solicitation.

(b) Agencies shall allow at lcast 30 days' response time
for receipt of bids or proposals from the date of issuance of
a solicitation.

(c) Agencies shall allow at least 30 days’ response time
from the date of publication of a proper notice of intent to
contract for architect-engineer scrvices or before issuance
of an order under a basic ordering agreement or similar
arrangement.

(d) Agencies shall allow at least 45 days' response time
for receipt of bids or proposals from the date of publication
of the notice required in 5.201 for contract actions catego-

rized as research and development.

(¢) Nothing in this subpart prohibits officers or employ-
ees of agencies from responding to requests for informa-
tion.

(D Contracting officers may, unless they have evidence
to the contrary, presume that notice has been published 10
days (6 days if electronically transmitted) following trans-
mittal of the synopsis to the CBD. This presumption is
based on the CBD’s confirmation that publication does
occur within these time frames. This presumption does not
ncgate the mandatory waiting or response times specificd
in paragraphs (a) through (d) of this section. Upon learning
that a particular notice has not in fact been published with-
in the presumed timeframes, contracting officers should
consider whether the date for receipt of offers can be
extended or whether circumstances have become suffi-
ciently compelling to justify proceeding with the contract
action under the authority of 5.202(a)(2).

5.204 Presolicitation notices.

Contracting officers shall publicize presolicitation
notices in the CBD (sce 15.404 and 36.302). Synopsizing is
still required prior to issuance of any resulting solicitation
(see 5.201 and 5.203).

5.205 Special situations.

(a) Research and development (R&D) advance notices.
Contracting officers may publish in the CBD, advance
notices of their interest in potential R&D programs when-
ever existing solicitation mailing lists do not include a suf-
ficicnt numbcr of concerns (o obtain adequate competition.
Advance notices shall not be used where security consider-
ations prohibit such publication. Advance notices will
enable potential sources to learn of R&D programs and
providc these sources with an opportunity to submit infor-
mation which will permit evaluation of their capabilitics.
Potential sources which respond to advance notices shall be
added to the appropriate solicitation mailing list for subse-
quent solicitation. Advance notices shall be titled
“Research and Development Sources Sought,” cite the
appropriate Numbered Note, and include the name and
telephone number of the contracting officer or other con-
tracting activity official from whom technical details of the
projcct can be obtained. This will enable sources to submit
information for evaluation of their R&D capabilities.
Contracting officers shall synopsize all subsequent solicita-
tions for R&D contracts, including those resulling from a
previously synopsized advance notice, unless one of the
exceptions in 5.202 applies.

(b) Federally Funded Research and Development
Centers. Before establishing a Federally Funded Research
and Development Center (FFRDC) (see Part 35) or before
changing its basic purpose and mission, the sponsor shall
place at lcast three notices over a 90-day period in the
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Commerce Business Daily and the Federal Register, indi-
cating the agency's intention to sponsor an FFRDC or
change the basic purpose and mission of an FFRDC. The
notice shall indicate the scope and nature of the effort to be
performed and request comments. Notice is not required
where action is required by law.

(¢) Special notices. Contracting officers may publish in
the CBD special notices of procurement matters such as
business fairs, long-range procurement estimates, pre-
bid/pre-proposal conferences, meetings, and the availabili-
ty of draft solicitations or draft specifications for review.
Special notices shall be transmitted to the CBD in accor-
dance with 5.207.

(1) General. Use conventional typing with upper and
lower case letters, standard punctuation, and commonly
used abbreviations.

(2) Spacing. Begin lincs in the text, except paragraph
beginnings, flush with the left margin. Use double-
spaced lines. Begin paragraphs five spaces from the left
margin.

(3) Contracting office and address. Begin the name,
address, and telephone number of the contracting office
on the first line of the text. Do not abbreviate except f{or
names of states. The address shall include an attention
phrasc that identifies the person(s) to contact for further
information.

(4) Description of the matter being announced.
Include a clear, complete description of the matter to be
published.

(d) Architect-engineering services. Contracting officers
shall publish notices of intent to contract for architect-engi-
neering services as follows:

(1) Except when exempted by 5.202, synopsize each
proposcd contract action for which the total fec (includ-
ing phases and options) is expected to exceed the small
purchase limitation in 13.000. Reference shall be made
to the appropriate CBD Numbered Note.

(2) When the total fce is expected to exceed $10,000
(85,000 for Defense activities), but not exceed $25,000,
the contracting officer shall comply with 5.101(a)(2).
When the contract action is not required to be synop-
sized under subparagraph (d)(1) of this section, the con-
tracting officer shall display a notice of the solicitation
or a copy of the solicitation in a public place at the con-
tracting office. Other optional publicizing mcthods are
authorized in accordance with 5.101(b).

(¢) Effort 1o locate commercial sources under OMB
Circular A-76. When determining the availability of com-
mercial sources under the procedures prescribed in Subpart
7.3 and OMB Circular A-76, the contracting officer shall
not arrive at a conclusion that there are no commercial
sources capable of providing the required supplics or scr-
vices until publicizing the requirement in the CBD at least
three times in a 90 calendar-day period, with a minimum of
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30 calendar days between each. When necessary to meet an
urgent requirement, this may be limited to a total of two
publications in the CBD in a 30 calendar-day period, with a
minimum of 15 calendar days between each.

(f) Section 8(a) competitive acquisition. When a
national buy requirement is being considered for compet-
itive acquisition limited to eligible 8(a) concerns under
Subpart 19.8, the contracting officer shall transmit a syn-
opsis of the proposed contract action to the CBD in
accordance with 5.207. The synopsis may be transmitted
to the CBD concurrent with submission of the agency
offering (see 19.804-2) to the Small Business
Administration (SBA). The synopsis should also include
information—

(1) Advising that the acquisition is being offered for
competition limited to eligible 8(a) concerns;

(2) Specifying the Standard Industrial Classification
(SIC) code;

(3) Advising that eligibility to participate may be
restricted to firms in either the developmental or transi-
tional stage; and

(4) Encouraging interested 8(a) firms to request a
copy of the solicitation as expeditiously as possible
since the solicitation will be issued without further
notice upon SBA acceptance of the requirement for the
section 8(a) program.

5.206 Publicizing subcontract opportunities.

Prime contractors may use the CBD to publicize sub-
contracting opportunities stemming from receipt of a
Government contract. The CBD can be used to seek com-
petition for subcontracts, to increase participation by small,
small disadvantaged, and women-owned business firms,
and to meet established subcontracting plan goals.
Synopses of subcontract opportunities should be prepared
and submitted in accordance with 5.207.

5.207 Preparation and transmittal of synopses.

(a) Transmirtal. Contracting officers shall transmit syn-
opses of actions identified under 5.101 to the Commerce
Business Daily by the most expeditious and reliable means
available.

(1) Electronic transmission. All synopses transmit-
ted by electronic means shall be in ASCII Code.
Contact your agency's communications center for the
appropriate transmission instructions or services.

(2) Hard copy transmission. When electronic trans-
mission is not feasible, synopses should be sent to the
CBD via mail or other physical delivery of hard copy
and should be addressed to:

U.S. Department of Commerce
Commerce Business Daily
P.O. Box 5999

Chicago, IL. 60680




PART 7
ACQUISITION PLANNING

7.000 Scope of part.

This part prescribes policies and procedures for—

(a) Developing acquisition plans;

(b) Determining whether to use commercial or
Government resources for acquisition of supplics or ser-
vices; and

(c¢) Deciding whether it is more economical to lease
equipment rather than purchase it.

SUBPART 7.1—ACQUISITION PLANS

7.101 Definitions.

“Acquisition planning” means the process by which the
efforts of all personnel responsible for an acquisition arc
coordinated and integrated through a comprehensive plan
for fulfilling the agency need in a timely manner and at a
rcasonable cost. It includes developing the overall strategy
for managing the acquisition.

“Acquisition strcamlining,” as used in this subpart,
means any effort that results in more efficient and effective
use of resources to design and develop, or produce quality
systems. This includes ensuring that only nccessary and
cost-effective requirements are included, at thc most appro-
priate time in the acquisition cycle, in solicitations and
resulting contracts for the design, development, and pro-
duction of new systems, or for modifications to existing
systems that involve redesign of systcms or subsystems.

“Design-to-cost” is a concept that establishes cost ele-
ments as management goals to achieve the best balance
between life-cycle cost, acceptable performance, and
schedule. Under this concept, cost is a design constraint
during the design and development phases and a manage-
ment discipline throughout the acquisition and opcration of
the system or equipment.

“Life-cycle cost” means the total cost to the
Government of acquiring, operating, supporting, and (if
applicablc) disposing of the items being acquired.

“Market survey” means attempts to ascertain whether
other qualified sources capable of satisfying the
Government’s requirements exist. This testing of the mar-
ketplace may range from written or telephone contacts with
knowledgeable federal and non-federal experts regarding
similar or duplicate requirements, and the results of any

market test recently undertaken, to the more formal
sources-sought announcements in pertinent publications
(e.g., technical/scientific journals, or the Commerce
Business Daily), or solicitations for information or plan-
ning purposes. (See 15.405.)

“Planner,” as used in this subpart, means the designated
person or office responsible for developing and maintain-
ing a written plan, or for the planning function in thosc
acquisitions not requiring a written plan.

7.102 Policy.

Agencies shall perform acquisition planning and con-
duct market surveys for all acquisitions in order to promote
and provide for full and open competition (sce Part 6), or,
when full and open competition is not required in accor-
dance with Part 6, to obtain competition to the maximum
extent practicable, with due regard to the naturc of the sup-
plies and services to be acquired (10 U.S.C. 2301(a)(5) and
41 U.S.C. 253a(a)(1)). This planning shall integratc thc
efforts of all personnel responsible for significant aspects
of the acquisition. The purpose of this planning is to ensurc
that the Government meets its needs in the most effective,
economical, and timely manner. Agencies that have a
detailed acquisition planning system in place that gencrally
meets the requircments of 7.104 and 7.105 need not revise
their system to specifically mect all of these requirecments.

7.103 Agency-head responsibilities.

The agency head or a designee shall prescribe proce-
dures for—

(a) Ensuring that in no case is a contract entered into
without full and open competition on the basis of a lack of
acquisition planning or concerns related to the amount of
funds available to the agency for acquisitions (10 U.S.C.
2304(0)(5) and 41 U.S.C. 2531(5)(A)).

(b) Ensuring that acquisition planners address the
requircment to specify nceds, develop specifications, and
to solicit offers in such a manncr to promote and provide
for full and open competition with due regard to the nature
of the supplies and services to be acquired (10 U.S.C.
2305(a)(1)(A) and 41 U.S.C. 253a(a)(1)). (See Part 6 and
10.002.)

(¢) Establishing criteria and thresholds at which increas-
ingly greater detail and formality in the planning process is
required as the acquisition becomes more complex and
costly, specifying those cases in which a written plan shall
be prepared.
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(d) Writing plans either on a system basis or on an indi-
vidual contract basis, depending upon the acquisition.

(e) Ensuring that the principles of this subpart are used,
as appropriate, for those acquisitions that do not requirc a
written plan as well as for those that do.

(f) Designating planners for acquisitions.

(g) Reviewing and approving acquisition plans and revi-
sions to these plans.

(h) Establishing criteria and thresholds at which design-
to-cost and life-cycle-cost techniques will be used.

(i) Establishing standard acquisition plan formats, if
desired, suitable to agency needs; and

(j) Waiving requirements of detail and formality, as nec-
essary, in planning for acquisitions having compressed
delivery or performance schedules because of the urgency
of the need.

(k) Assuring that the contracting officer, prior to con-
tracting, reviews:

(1) The acquisition history of the supplies and scr-
vices; and

(2) A description of the supplics, including, when
necessary for adequate description, a picture, drawing,
diagram, or other graphic representation.

() Ensuring that agency planners include use of the
metric system of measurement in proposed acquisitions in
accordance with 15 U.S.C. 205b (see 10.002(c)) and agen-
cy metric plans and guidelines.

7.104 General procedures.

(a) Acquisition planning should begin as soon as the
agency need is identified, preferably well in advance of the
fiscal year in which contract award is necessary. In devel-
oping the plan, the planncr shall form a team consisting of
all thosc who will be responsible for significant aspects of
the acquisition, such as contracting, fiscal, legal, and tech-
nical personnel. The planner should review previous plans
for similar acquisitions and discuss them with the key per-
sonnel involved in those acquisitions. At key dates speci-
fied in the plan or whenever significant changes occur, and
no less often than annually, the planner shall review the
plan and, if appropriate, revisc it.

(b) Requircments and logistics personnel should avoid
issuing requirements on an urgent basis or with unrealistic
delivery or performance schedules, since it gencrally
restricts competition and increases prices. Early in the
planning process, the planner should consult requircments
and logistics personnel who determine type, quality, quan-
lity, and delivery requirements.

(c) The planner shall coordinate with and sccure the
concurrence of the contracting officer in all acquisition
planning. If the plan proposes using other than full and
open competition, the plan shall also be coordinated with
the cognizant competition advocate.

7-2

7.105 Contents of written acquisition plans.

In order to facilitate attainment of the acquisition objec-
tives, the plan must identify those milestones at which
decisions should be made (see subparagraph (b)(18)
below). The plan shall address all the technical, business,
management, and other significant considerations that will
control the acquisition. The specific content of plans will
vary, depending on the naturc, circumstances, and stage of
the acquisition. In preparing the plan, the planner shall fol-
low the applicable instructions in paragraphs (a) and (b)
below, together with the agency’s implementing proce-
dures.

(a) Acquisition background and objectives. (1)
Statement of need. Introduce the plan by a brief statement
of need. Summarize the technical and contractual history of
the acquisition. Discuss feasible acquisition alternatives
and any related in-house effort.

(2) Applicable conditions. State all significant condi-
tions affecting the acquisition, such as (i) requirements
for compatibility with existing or future systems or pro-
grams and (ii) any known cost, schedule, and capability
or performance constraints.

(3) Cost. Set forth the established cost goals for the
acquisition and the rationale supporting them, and dis-
cuss related cost concepts to be employed, including, as
appropriate, the following items:

(i) Life-cycle cost. Discuss how life-cycle cost
will be considered. If it is not used, explain why. If
appropriate, discuss the cost model used to develop
life-cycle-cost estimates.

(ii) Design-to-cost. Describe the design-to-cost
objective(s) and underlying assumptions, including
the rationale for quantity, learning-curve, and eco-
nomic adjustment factors. Describc how objectives
are to be applied, tracked, and enforced. Indicate spe-
cific related solicitation and contractual requircments
to be imposed.

(iii) Application of should-cost. Describe the
application of should-cost analysis to the acquisition
(see 15.810).

(4) Capability or performance. Specify the required
capabilities or performance characteristics of the sup-
plies or services being acquired and state how they are
related to the need.

(5) Delivery or performance-period requirements.
Describe the basis for establishing delivery or perfor-
mance-period requirements (see Subpart 12.1). Explain
and provide reasons for any urgency if it results in con-
currency of development and production or constitutes
justification for not providing for full and open competi-
tion.

(6) Trade-offs. Discuss the expected conscquences of
trade-offs among the various cost, capability or perfor-
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mance, and schedule goals.

(7) Risks. Discuss technical, cost, and schedule risks
and describe what efforts are planned or underway to
reduce risk and the consequences of failure to achieve
goals. If concurrency of development and production is
planned, discuss its effects on cost and schedule risks.

(8) Acquisition streamlining. If specifically desig-
nated by the requiring agency as a program subject to
acquisition strecamlining, discuss plans and procedures
to (i) encourage industry participation by using draft
solicitations, presolicitation conferences, and other
means of stimulating industry involvement during
design and development in recommending the most
appropriate application and tailoring of contract require-
ments; (ii) select and tailor only the necessary and cost-
effective requirements; and (iii) state the timeframe for
identifying which of those specifications and standards,
originally provided for guidance only, shall become
mandatory (see 10.002(c)).

(b) Plan of action. (1) Sources. Indicate the prospecctive
sources of supplies and/or services that can meet the need.
Consider required sources of supplics and services (sec
Part 8). Include consideration of small business, small dis-
advantaged business, and labor surplus area concerns (scc
Parts 19 and 20). If the acquisition or a part of it is for
commercial or commercial-type products (sec Part 11),
address the results of market research and analysis and
indicate their impact on the various elements of the plan. If
the acquisition or part of it is for other than commercial or
commercial-type products, address the extent and results of
the market survey conducted or the reasons one was not or
will not be conducted.

(2) Competition. (i) Describc how compctition will
be sought, promoted, and sustained throughout the
course of the acquisition. If full and open competition is
not contemplated, cite the authority in 6.302, discuss the
basis for the application of that authority, identify the
source(s), and discuss why full and open competition
cannot be obtained.

(ii) Identify the major components or subsys-
tems. Discuss component breakout plans relative to
these major components or subsystems. Describe
how competition will be sought, promoted, and
sustained for these components or subsystems.

(iii) Describe how competition will be sought,
promoted, and sustaincd for spares and repair parts.
Identify the key logistic milestones, such as technical
data delivery schedules and acquisition method cod-
ing conferences, that affect competition.

(iv) When effective subcontract competition is
both feasible and desirable, describe how such sub-
contract competition will be sought, promoted, and
sustaincd throughout the course of the acquisition.

Identify any known barriers to increasing subcontract

competition and address how to overcome them,

(3) Source-selection procedures. Discuss the source-
selection procedures for the acquisition, including the
timing for submission and evaluation of proposals, and
the relationship of evaluation factors to the attainment
of the acquisition objectives (see Subpart 15.6).

(4) Contracting considerations. For each contract
contemplated, discuss contract type selection (see Part
16); use of multiyear contracting, options, or other spe-
cial contracting methods (see Part 17); any special
clauses, special solicitation provisions, or FAR
deviations required (see Subpart 1.4); whether sealed
bidding or negotiation will be used and why; whether
equipment will be acquired by lease or purchase (sec
Subpart 7.4) and why; and any other contracting consid-
erations.

(5) Budgeting and funding. Describe how budget
estimates were derived and discuss the schedule for
obtaining adequate funds at the time when they are
required (see Subpart 32.7).

(6) Product descriptions. In accordance with Part 10,
explain the choice of product description types to be
used in the acquisition.

(7) Priorities, allocations, and allotments. When
urgency of the requirement dictates a particularly short
delivery or performance schedule, certain prioritics may
apply. If so, specify the method for obtaining and using
prioritics, allocations, and allotments, and the reasons
for them (sce Subpart 12.3).

(8) Contractor versus Government performance.
Address the consideration given to OMB Circular No.
A-76 (sec Subpart 7.3).

(9) Management information requirements. Discuss,
as appropriate, what management system will be used
by the Government to monitor the contractor’s effort.

(10) Make or buy. Discuss any consideration given
to makc-or-buy programs (see Sut-art 15.7).

(11) Test and evaluation. To the extent applicable,
describe the test program of the contractor and the
Government. Describe the test program for each major
phase of a major system acquisition. If concurrency is
planned, discuss the extent of testing to be accomplished
before production release.

(12) Logistics considerations. Describe—

(i) The assumptions determining contractor or
agency support, both initially and over the life of the
acquisition, including considcration of contractor or
agency maintenance and servicing (see Subpart 7.3)
and distribution of commercial products (see Part
11);

(ii) The reliability, maintainability, and quality
assurance requirements, including any planned use of

(FAC90-16) 7-3



7.106

FEDERAL ACQUISiTION REGULATION (FAR)

warranties (sec Part 46); and

(iii) The requirements for contractor data (includ-
ing repurchase data) and data rights, their estimated
cost, and the use to be made of the data (see Part 27).

(iv) Standardization concepts, including the neces-
sity to designate, in accordance with agency proce-
dures, technical equipment as “standard” so that
futurc purchases of the equipment can be made from
the same manufacturing source.

(13) Government-furnished property. Indicate any
property to be furnished to contractors, including mate-
rial and facilities, and discuss any associated considera-
tions, such as its availability or the schedule for its
acquisition (see Part 45).

(14) Government-furnished information. Discuss any
Government information, such as manuals, drawings,
and test data, to be provided to prospective offerors and
contractors.

(15) Environmental considerations. Discuss environ-
mental issues associated with the acquisition, the appli-
cability of an environmental assessment or environmen-
tal impact statement (see 40 CFR 1502), the proposed
resolution of environmental issues, and any environ-
ment-related requirements to be included in solicitations
and contracts.

(16) Security considerations. For acquisitions deal-
ing with classified matters, discuss how adequate securi-
ty will be established, maintained, and monitored (see
Subpart 4.4). ,

(17) Other considerations. Discuss, as applicable,
energy conservation measures, standardization concepts,
the industrial readiness program, the Defense
Production Act, the Occupational Safety and Health
Act, foreign sales implications, and any other matters
germane to the plan not covered clsewhere.

(18) Milestones for the acquisition cycle. Address
the following steps and any others appropriatc:

Acquisition plan approval.

Statement of work.

Specifications.

Data requirements.

Completion of acquisition-package preparation.

Purchase request.

Justification and approval for other than full and
open compctition where applicable and/or any
required D&F approval.

Issuance of synopsis.

Issuance of solicitation.

Evaluation of proposals, audits, and field reports.

Beginning and completion of negotiations.

Contract preparation, review, and clearance.

Contract award.

(19) Identification of participants in acquisition
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plan preparation. List the individuals who participated
in preparing the acquisition plan, giving contact infor-
mation for each.

7.106 Additional requirements for major systems.

(a) In planning for the solicitation of a major system
(see Part 34) development contract, planners shall consider
requiring offerors to include, in their offers, proposals to
incorporate in the design of a major system—

(1) Items which are currently available within the
supply system of the agency responsible for the major
system, available elsewhere in the national supply sys-
tem, or commercially available from more than onc
source; and

(2) Items which the Government will be able to
acquire competitively in the future if they are likely to
be needed in substantial quantities during the system’s
service life.

(b) In planning for the solicitation of a major system
(sce Part 34) production contract, planners shall consider
requiring offerors to include, in their offers, proposals iden-
tifying opportunitics to assure that thc Government will be
able to obtain, on a competitive basis, items acquired in
connection with the system that are likely to be acquired in
substantial quantitics during the service life of the system.
Proposals submitted in response to such requircments may
include the following:

(1) Proposals to provide the Government the right to
use technical data to be provided under the contract for
competitive future acquisitions, together with the cost to
the Government, if any, of acquiring such technical data
and the right to use such data.

(2) Proposals for the qualification or development of
multiple sources of supply for competitive future acqui-
sitions.

(c) In determining whether to apply paragraphs (a) and
(b) above, planners shall consider the purposes for which
the system is being acquired and the technology necessary
to meet the system’s required capabilities. If such proposals
are required, the contracting officer shall consider them in
evaluating competing offers. In noncompetitive awards, the
factors in paragraphs (a) and (b) above, may be considercd
by the contracting officer as objectives in negotiating the
contract.

SUBPART 7.2—PLANNING FOR THE PURCHASE
OF SUPPLIES IN ECONOMIC QUANTITIES

7.200 Scope of subpart.

This subpart prescribes policies and procedures for gath-
ering information from offcrors to assist the Government in
planning the most advantageous quantitics in which sup-
plies should be purchased.
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7.201 Reserved.

7.202 Policy.

(a) Agencies are required by 10 U.S.C. 2384(a) and 41
U.S8.C. 253f to procurc supplies in such quantity as (1) will
result in the total cost and unit cost most advantageous to
the Government, where practicable, and (2) does not
exceed the quantity reasonably expected {o be required by
the agency.

(b) Each solicitation for a contract for supplics is
required, if practicable, to include a provision inviting each
offeror responding to the solicitation (1) to state an opinion
on whether the quantity of the supplies proposed to be
acquired is economically advantageous to the Government,
and (2) if applicable, to recommend a quantity or quantitics
which would be morc economically advantageous to the
Government. Each such recommendation is required to
include a guotation of the total price and the unit price for
supplies procured in each recommended quantity.

7.203 Solicitation provision.

Contracting officers shall insert the provision at 52.207-
4, Economic Purchase Quantity—Supplics, in solicitations
for supplics. The provision need not be inserted if the solic-
itation is for a contract under the General Services
Administration’s multiple award schedule contract pro-
gram, or if the contracting officer determines that (a) the
Government alrcady has the data, (b) the data is otherwise
readily available, or (c¢) it is impracticable for the
Government to vary its future requirements.

7.204 Responsibilities of contracting officers.

(a) Contracting officers arc responsible for transmitting
offeror responses to the solicitation provision at 52.207-4
to appropriate inventory management/requirements devel-
opment activitics in accordance with agency procedures.
The economic purchase quantity data so obtained are
intended to assist inventory managers in establishing and
evaluating cconomic order quantitics for supplies under
their cognizance.

(b) In recognition of the fact that economic purchase
quantity data furnished by offerors are only onc of many
data inputs required for determining the most economical
order quantities, contracting officers should gencrally take
no action to revise quantitics to be acquired in connection
with the instant procurcinent. However, if a significant
price variation is evident from offcror responses, and the
potential for significant savings is apparent, the contracting
officer shall consult with the cognizant inventory manager
or requircments development activity before proceeding

with an award or negotiations. If this consultation discloses
that the Government should be ordering an item of supply
in different quantities and the inventory manager/require-
ments development activity concurs, the solicitation for the
item should be amended or canceled and a new requisition
should be obtained.

SUBPART 7.3—CONTRACTOR VERSUS
GOVERNMENT PERFORMANCE

7.300 Scope of subpart.

This subpart prescribes policies and procedures for use
in acquisitions of commercial or industrial products and
services subject to (a) OMB Circular No. A-76 (Revised)
(the Circular), Performance of Commercial Activities, and
(b) the Supplement to OMB Circular No. A-76.

7.301 Policy.

The Circular provides that it is the policy of the
Government to (a) rely generally on private commercial
sources for supplies and services, if certain criteria are met,
while recognizing that some functions are inherently
Governmental and must be performed by Government per-
sonnel, and (b) give appropriate consideration to relative
cost in deciding between Government performance and
performance under contract. In comparing the costs of
Government and contractor performance, the Circular pro-
vides that agencies shall base the contractor’s cost of per-
formance on firm offers.

7.302 General.

The Circular and the Supplement—

(a) Prescribe the overall policies and detailed procedures
required of all agencies in making cost comparisons
between contractor and Government performance. In mak-
ing cost comparisons, agencies shall—

(1) Prepare an estimate of the cost of Government
performance based on the same work statement and
level of performance as apply to offerors; and

(2) Compare the total cost of Government perfor-
mance to the total cost of contracting with the potential-
ly successful offeror.

(b) Provide that solicitations and synopses of the solici-
tations issucd to obtain offers for comparison purposcs
shall state that they will not result in a contract if
Government performance is determined to be more advan-
tageous (see the solicitation provisions at 52.207-1 and
52.207-2);

(¢) Provide that each cost comparison shall be reviewed
by an activity independent of the activity which prepared
the cost analysis to ensure conformance with the instruc-
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tions in the Supplement; and

(d) Provide that, ordinarily, agencies should not incur
the delay and expense of conducting cost comparison stud-
ics when the full-time equivalent Government employees
involved are fewer than those specified in law, the Circular,
and implementing agency guidance. Cost comparisons
may be conducted in these instances if there is reason to
believe that commercial prices are unreasonable.

7.303 Determining availability of private commercial
sources.

(a) During acquisition planning reviews, contracting
officers shall assist in identifying private commercial
sources.

(b) In making all rcasonable efforts to identify such
sources, the contracting officer shall assist in—

(1) Synopsizing the requirement in the Commerce
Business Daily until a reasonable number of potential
sources are identified. If necessary, synopsis shall be
submitted up to three times in a 90-day period with a
minimum of 30 days between notices (but, when neces-
sary (o meet an urgent requirement, this notification
may be limited to a total of two notices in a 30-day peri-
od with a minimum of 15 days between them); and

(2) Requesting assistance from the Small Business
Administration, the Department of Commerce, and the
General Services Administration.

(3) If sufficient sources are not identified through
synopses or from subparagraph (b)(2) of this section, a
finding that no commercial source is available may be
made and the cost comparison canceled.

7.304 Procedures.

(a) Work statement. When private commercial sources
arc available and a cost comparison is required, the
Government’s functional managers responsible for the
comparison or another group shall prepare a comprehen-
sive performance work statement. The work statement
must—

(1) Accurately reflect the actual Government require-
ment, stating adequately what is to be done without pre-
scribing how it is to be done;

(2) Include performance standards that can be used to
ensure a comparable level of performance for both
Government and contractor and a common basis for
evaluation; and

(3) Be reviewed by the contracting officer to ensure
that it is adequate and appropriate to serve as a basis for
solicitation and award.

(b) Cost estimate. The agency personnel who develop
the cost estimate for Government performance—

(1) Enter on a cost comparison form (see Part IV of
the Supplement) the cost estimate and the other cle-
ments required to accomplish a cost comparison;

(2) Revicew the estimate for completencss and accura-
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cy and have the estimate audited; and

(3) Submit to the contracting officer the completed
form and all necessary detailed supporting data in a
sealed, dated envelope not later than the time estab-
lished for receipt of initial proposals or bid opening. If
more time is needed to develop the Government’s cost
gstimate, the contracting officer shall amend the opening
date of the solicitation.

(c) Solicitation. (1) The contracting officer shall issue a
solicitation based on the performance work statement pre-
pared in accordance with paragraph (a) of this section.
Prepriced option prices in existing contracts will not be
used instcad of issuing a new solicitation when conducting
a cost comparison under a new start.

(2) Firm offers shall be required for the period cov-
ered by the cost comparison, by using (i) a base contract
period and any applicable priced options to total the
amount of time represented by the cost estimate for
Government performance (see Subpart 17.2), or (ii) a
multiyear contract when appropriate (see Subpart 17.1).

(3) Solicitations shall not, unless a proper determina-
tion to the contrary is made, limit award to U.S. offerors.
(d) Integrity of cost comparison. (1) The confidentiality

of (i) the cost estimate for Government performance and
(ii) the bids in sealed-bid cost comparisons shall be main-
tained until the time of bid opening, to ensure that they are
completely independent. :

(2) For cost comparisons conducted using the results
of negotiation procedures, confidentiality and indepen-
dence shall be maintained until after negotiations are
completed and the most advantageous offer has been
selected.

(3) Personnel who have knowledge of the cost fig-
urcs in the cost estimate for Government performance
shall not participate in the offer-evaluation process
unless the contract file is adequately documented to
show that no other qualified personnel were available.

7.305 Solicitation provisions and contract clause.

(a) The contracting officer shall, when contracting by
scaled bidding, insert in solicitations issued for the purpose
of comparing the costs of contractor and Government per-
formance the provision at 52.207-1, Notice of Cost
Comparison (Sealed-Bid).

(b) The contracting officer shall, when contracting by
negotiation, insert in requests for proposals issued for the
purpose of comparing the costs of contractor and
Government performance the provision at 52.207-2, Notice
of Cost Comparison (Negotiated).

(c) The contracting officer shall insert the clause at
52.207-3, Right of First Refusal of Employment, in all
solicitations which may result in a conversion from in-
house performance to contract performance of work cur-
rently being performed by the Government and in contracts
that result from the solicitations, whether or not a cost
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comparison is conducted. The 10-day period in the clause
may be varied by the contracting officer up to a period of
90 days.

7.306 Evaluation.

The evaluation procedure to be followed after the con-
tracting officer receives the cost estimate for Government
performance (see 7.304(b)) and the responscs to the solici-
tation differs from conventional contracting procedures as
follows:

(a) Sealed bidding. (1) At the public bid opening, after
recording of bids, the contracting officer shall—

(i) Open the sealed envelope containing the cost
comparison form on which the cost estimate for
Government performance has been entered;

(i) Enter on the cost comparison form the price
of the apparent low bidder;

(iti) Announce the result, based on the initial cost
comparison form, stating that this rcsult is subject to
required agency processing, including evaluation for
responsiveness and responsibility, completion and
audit of the cost comparison form (see Supplement,
Part 1V, Illustration 1), and resoiution of any requests
for review under the appeals procedure (see 7.307);

(iv) State that no final determination for perfor-
mance by the Government or under contract will be
made during the public review period specified in the
solicitation (at least 15 working days, up to a maxi-
mum of 30 working days if the contracting officer
considers the action to be complex; the public review
period begins when the documents identified in (v)
below are available to interested parties), plus any
additional time required for the appeals procedure;
and

{v) Make available for this public review by inter-
ested parties the abstract of bids, completed cost
comparison form, and detailed data supporting the
cost estimate for Government performance.

(2) After evaluation of bids (see Subpart 14.4) and
determinations of responsibility, the contracting officer
shall provide the price of the low responsive, responsi-
ble bidder to the preparer of the cost estimate for
Government performance, for final Government review
of the cost comparison form.

(3) Upon completion of the review process, includ-
ing resolution of any request under 7.307, the responsi-
blc agency official shall make the final determination
for performance by the Government or under contract
and provide written notification to the contracting offi-
cer, who shall either award a contract or cancel the
solicitation as rcquired.

(4) The contracting officer shall make the completed
and approved cost comparison analysis available to
interested partics upon request.

(b) Negotiation. The contracting officer shall receive

proposals, evaluate them (see Subpart 15.6), conduct nego-
tiations, and select the most advantageous proposal in
accordance with normal contracting procedures (sec Part
15). The contracting officer shall, before public announce-
ment, open the scaled estimate in the presence of the pre-
parer, enter the amount of the most advantageous proposal
on the cost comparison form, and return the form to the
preparer of the cost estimaie for Government performance
for completion. The preparer shall give due consideration
to all types of costs which could add or subtract from the
cost of either mode of performance.

(1) 1If the result of the cost comparison favors
performance under contract and the responsible agency
official approves the result, the contracting officer shall
award a contract in accordance with agency procedures.
Concurrently with the award, the contracting officer
shall publicly—

(i) Notify interested parties of the result of the
Cost comparison;

(ii) Inform interested parties that the completed
cost comparison form and detailed supporting data
are available for review;

(iii) Announce the contractor's name; and

(iv) Advise interested parties that contractor
preparations for performance are conditioned upon
completion of the public review period specified in
the solicitation plus any additional period rcquired by
the appeals procedure.

(2) If the result of the cost comparison favors
Government performance, the contracting officer
shall—

(i) Notify intercsted parties of the result of the
€OSt comparison;

(i) Inform intercsted parties that the completed
cost comparison form and detailed supporting data
relative to the Government cost estimate are avail-
able for public review (see paragraph (b)(3) of this
section); and

(iii) Announce the price of the offer most advan-
tageous to the Government.

(3) The public review period shall begin with the
contracting officer's announcement of the cost compari-
son result and availability of the cost comparison forms
and dctailed supporting data to interested parties. The
review period shall last for the period specified in the
solicitation (at least 15 working days, up to a maximum
of 30 working days if the contracting officer considers
the action to be complex). Upon completion of the pub-
lic review period and resolution of any questions raised
under 7.307, the responsible agency official shall pro-
vide the contracting officer written notification of the
final cost comparison decision. The contracting officer
shall then, in the case of subparagraph (b)(1) of this sec-
tion, give the contractor notice to commence or cancel
the contract as appropriate or, in the case of subpara-
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graph (b)(2) of this section, cancel the solicitation or
award the contract, as appropriate.

7.307 Appeals.

(a) The Circular provides that each agency shall estab-
lish an appeals procedure for informal administrative
review of the initial cost comparison result. The appeals
procedure shall provide for an independent, objective
review of the initial result by an official at a higher level
than, the official who approved that result. The purpose is
to protect the rights of affected partics and to ensure that
final agency determinations are fair, equitable, and in
accordance with established policy.

(b) The Circular provides that the appeals procedure
shall be used only to resolve questions concerning the cal-
culation of the cost comparison and shall not apply to ques-
tions concerning selection of onc contractor in preference
to another, which shall be treated as prescribed in 14.407-8,
Protests against award. Directly affected parties may
request review of any discrepancy in the cost comparison.
Any such requests shall be made in writing to the contract-
ing officer, who shall forward them in accordance with
agency procedures. Such requests shall be considered only
if based on specific objections and received within the pub-
lic review period stated in the solicitation.

SUBPART 7.4—EQUIPMENT LEASE OR
PURCHASE

7.400 Scope of subpart.

This subpart provides guidance pertaining to the deci-
sion to acquire equipment by lease or purchasc. It applics
{o both the initial acquisition of equipment and the renewal
or extension of existing equipment lcases.

7.401 Acquisition considerations.

(a) Agencics should consider whether to Icase or pur-
chasc equipment based on a case-by-case evaluation of
comparative costs and other factors. The following factors
are the minimum that should be considered:

(1) Istimated length of the period the equipment is
to be used and the extent of use within that period.

(2) Financial and operating advantages of alternative
types and makes of equipment.

(3) Cumulative rental payments for the estimated
period of usc.

(4) Nct purchase price.

(5) Transportation and installation costs.

(6) Maintenance and other scrvice costs.

(7) Potential obsolescence of the equipment because
of imminent technological improvements.

(b) The following additional factors should be consid-
ercd, as appropriate, depending on the type, cost, complexi-
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ty, and estimated period of use of the equipment:

(1) Availability of purchase options.

(2) Potential for use of the equipment by other agen-
cies after its use by the acquiring agency is ended.

(3) Trade-in or salvage value.

(4) Imputed interest.

(5) Availability of a servicing capability, especially
for highly complex equipment; e.g., can the equipment
be serviced by the Government or other sources if it is
purchased?

7.402 Acquisition methods.

(a) Purchase method. (1) Generally, the purchase
method is appropriate if the equipment will be used beyond
the point in time when cumulative leasing costs exceed the
purchase costs.

(2) Agencics should not rule out the purchase method of
equipment acquisition in favor of leasing merely because
of the possibility that future technological advances might
make the selected equipment less desirable.

(b) Lease method. (1) The lease method is appropriate
if it is to the Government’s advantage under the circum-
stances. The lease method may also serve as an interim
measure when the circumstances—

(i) Require immediate use of equipment to meet
program or system goals; but

(ii) Do not currently support acquisition by pur-
chase.

(2) If a lease is justificd, a lcase with option to pur-
chasc is preferable.

(3) Generally, a long term lcase should be avoided,
but may be appropriate if an option to purchasc or other
favorable terms are included.

7.403 General Services Administration assistance.

(a) When requested by an agency, the General Services
Administration (GSA) will assist in lease or purchase deci-
sions by providing information such as—

(1) Pending price adjustments to Federal Supply
Schedule contracts;

(2) Recent or imminent technological develop-
ments;

(3) New techniques; and

(4) Industry or market trends.

(b) Agencies may request information from the follow-
ing GSA offices:

(1) Office of Information Resources Management
Policy (KMA), Washington, DC 20405, for information
on automatic data processing and telecommaunications
equipment acquisitions.

(2) Office of Commodity Management (FC),
Washington, DC 20406, for information on other types
of equipment.
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REQUIRED SOURCES OF SUPPLIES
AND SERVICES

8.000 Scope of part.
This part deals with the acquisition of supplies and ser-
vices from or through Government supply sources.

8.001 Priorities for use of Government supply sources.

(a) Except as required by 8.002, or as othcrwise provid-
ed by law, agencies shall satisfy requirements for supplics
and services from or through the sources and publications
listed below in descending order of priority as prescribed in
41 CFR 101-26.107:

(1) Supplies.

(i) Agency inventories;

(ii) Excess from other agencies (sec Subpart 8.1);

(iii) Federal Prison Industrics, Inc. (sce Subpart
8.6);

(iv) Procurcment lists of supplies available from
the Committee for Purchase from the Blind and
Other Severely Handicapped (see Subpart 8.7);

(v) Wholesale supply sources, such as stock pro-
grams of the General Services Administration (GSA)
(sce 41 CFR 101-26.3), the Defense Logistics
Agency (see 41 CFR 101-26.6), the Department of
Veterans Affairs (see 41 CFR 101-26.704), and mili-
tary inventory control points;

(vi) Mandatory Federal Supply Schedules (sec
Subpart 8.4);

(vii) Optional use Federal Supply Schedules (see
Subpart 8.4); and

(viii) Commercial sources (including educational
and nonprofit institutions).

(2) Services. (i) Procurement lists of services avail-
able from the Committee for Purchase from the Blind
and Other Severely Handicapped (see Subpart 8.7);

(ii) Mandatory Federal Supply Schedules (sec
Subpart 8.4) and mandatory GSA term contracts for
personal property rehabilitation (sce 41 CFR 101-
42.1);

(iii) Optional usc Federal Supply Schedules (see
Subpart 8.4) and optional use GSA term contracts for
personal property rehabilitation (sce 41 CIFR 101-
42.1); and

(iv) Federal Prison Industries, Inc. (sce Subpart

8.6), or commercial sources (including educational
and nonprofit institutions).

(b) Sources other than those listed in paragraph (a) may
be uscd as prescribed in 41 CFR 101-26.301 and in an
unusual and compelling urgency as prescribed in 6.302-2
and in 41 CFR 101-25.101-5.

8.002 Use of other Government supply sources.

Agencies shall satisfy requirements for the following
supplics or services from or through specified sources, as
applicable:

(a) Jewel bearings and related items (see Subpart 8.2);

(b) Public utility services (see Subpart 8.3);

(c¢) Printing and related supplies (see Subpart 8.8);

(d) Automatic data processing and telecommunications
acquisitions (see Part 39);

(e) Leased motor vehicles (see Subpart 8.11);

(f) Strategic and critical materials (e.g., metals and
ores) from inventories exceeding National Defensc
Stockpile requircments (detailed information is available
from the Defense National Stockpile Center, 1745
Jefferson Davis Highway, Crystal Square Building #4,
Suite 100, Arlington, VA 22202); and

(g) Helium (see 30 CFR Parts 601 and 602).

SUBPART 8.1—EX.CESS PERSONAL PROPERTY

8.101 Definition.

“Excess personal property” means any personal proper-
ty (sec 45.601) under the control of a Federal agency
that the agency head or a designee determines is not
required for its needs and for the discharge of its
responsibilitics.

8.102 Policy.

When it is practicable to do so, agencies shall use excess
personal property as the first source of supply in fulfilling
their requirements and those of their cost-reimbursement
contractors. Accordingly, agencies shall ensure that all per-
sonnel make positive efforts to satisfy agency requirements
by obtaining and using excess personal property (including
that suitable for adaptation or substitution) before initiating
contracting action.

8.103 Information on available excess personal

property.
Information regarding the availability of excess personal
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property can be obtained through—

(a) Review of excess personal property catalogs and
bullctins issucd by the General Services Administration
(GSA);

(b) Personal contact with GSA or the activity holding
the property;

(c) Submission of supply requirements to the regional
offices of GSA (GSA Form 1539, Request for Excess
Personal Property, is available for this purpose); and

(d) Examination and inspection of reports and samples
of excess personal property in GSA regional offices.

8.104 Obtaining nonreportable property.

GSA will assist agencies in meeting their requirements
for supplies of the types excepted from reporting as excess
by the Federal Property Management Regulations (41 CFR
101-43.312). Fedcral agencies requiring such supplies
should contact the appropriatc GSA regional office.

SUBPART 8.2—JEWEL BEARINGS AND
RELATED ITEMS

8.201 Definitions.

“Jewel bearing” means a piece of synthetic corundum
(sapphire or ruby) of any shape, except a phonograph nce-
dle, that has one or more polished surfaces to provide sup-
porting surfaces or low-friction contact areas for revolving,
oscillating, or sliding parts in an instrument, mechanism,
subasscmbly, or part. A jewel bearing may be unmounted
or may be mounted into a ring or bushing. Examples are
watch holes—olive, watch holes—straight, pallet stones,
roller jewels (jewel pins), endstones (caps), vee (cone) jew-
els, instrument rings, cups, and double cups.

“Plant,” as used in this subpart, means the Government-
owned, contractor-operated William Langer Plant, Rolla,
North Dakota.

“Related item,” as used in this subpart, means a piece of
synthetic corundum (sapphire or ruby), other than a jewel
bearing, that (a) is made from material produced by the
Verneuil flame fusion process, (b) has a geomctric shape up
to a maximum of 1 inch in any dimension, (¢) requires
extremely close tolerances and highly polished surfaces
identical to those involved in manufacturing jewel bearings,
and (d) is either mounted in a retaining or supporting struc-
turc or unmounted. Examples are window, nozzle, guide,
knifc edge, knifc edge plate, insulator domed pin, slotted
insulator, sphere, ring gauge, spacer, disc, valve scat, rod,
vee groove, D-shaped insulator, and notched plate.

8.202 Policy.

Except as otherwise provided in this subpart, (a) jewel
bearings shall be acquired from the Plant and (b) related
items shall be acquired either from domestic manufacturers
or from the Plant.
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8.203 Procedures.

8.203-1 Contract clause and solicitation provision.

(a) The contracting officer shall insert the clause at
52.208-1, Required Sources for Jewel Bearings and
Related Items, in solicitations and contracts that may
involve items (or any subassembly, component, or part of
such items) in the Federal supply classes and groups listed
in paragraph (b) below, except for—

(1) Small purchases under Part 13,
(2) Items purchased and used outside the United

States, its possessions, and Puerto Rico; or

(3) Items that the contracting officer knows do not
contain jewel bearings or related items (the contractor’s
certification required by 8.203-2 does not in itself satis-
fy this rcquircment).

(b) Federal supply classes and groups:

D Fedcral Supply Classes

6605  Navigational Instruments

6610  Flight Instruments

6615  Autopilot Mcchanisms and Airborne Gyro
Componcents

6620  Enginc Instruments

6625  Electrical- and Electronic-Properties Measuring
and Testing Instruments

6630  Chemical-Analysis Instruments

6635  Physical-Properties Testing Equipment

6636 Environmental Chambers and Related
Equipment

6640  Laboratory Equipment and Supplies

6645  Time-Mecasuring Instruments

6650  Optical Instruments

6655  Geophysical and Astronomical Instruments

6660  Metcorologicat Instruments and Apparatus

6665  Hazard-Detecting Instruments and Apparatus

6670  Scales and Balances

6675  Drafting, Surveying, and Mapping Instruments

6680 Liquid- and Gas-Flow, Liquid-Level, and
Mechanical-Motion Measuring Instruments

6685  Pressure-, Temperature-, and Humidity-Measuring
and Controlling Instruments

6695  Combination and Misccllancous Instruments

2) Federal Supply Groups

12 Fire-Control Equipment

14 (Guided Missiles

15 Aircraft, Airframe Structural Components
16 Aircraft Components and Accessories

18 Space Vehicles

23 Motor Vehicles and Motorcycles

25 Vehicular Equipment Components
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debarment and suspension of contractors by agencies for

the causes given in 9.406-2 and 9.407-2;

(2) Provides for the listing of contractors debarred,
suspended, proposed for debarment, and declared ineligi-
ble (see the definition of “ineligible” in 9.403); and

(3) Sets forth the consequences of this listing.

(b) Although this subpart does cover the listing of incli-
gible contractors (9.404) and the effect of this listing
(9.405(b)), it does not prescribe policies and procedures
governing declarations of incligibility.

9.401 Applicability.

This subpart does not apply to the exclusion of partici-
pants or principals from Federal financial or nonfinancial
assistance programs and benefits pursuant to Executive
Order 12549. Such exclusions are contained within the list
entitled Parties Excluded from Nonprocurcment Programs
of the lists of Parties Excluded from Federal Procurement or
Nonprocurement Programs.

9.402 Policy.

(a) Agencies shall solicit offers from, award contracts to,
and consent to subcontracts with responsible contractors
only. Debarment and suspension are discretionary actions
that, taken in accordance with this subpart, are appropriate
means to effectuate this policy.

(b) The serious naturc of debarment and suspension
requircs that these sanctions be imposed only in the public
interest for the Government’s protection and not for purpos-
es of punishment. Agencies shall impose debarment or sus-
pension to protect the Government’s interest and only for
the causcs and in accordance with the procedures set forth
in this subpart.

(c) When more than onc agency has an interest in the
debarment or suspension of a contractor, consideration shall
be given to designating onc agency as the lead agency for
making the decision. Agencics are encouraged to establish
methods and procedures for coordinating their debarment or
suspension actions.

(d) Agencies shall establish appropriate procedures to
implement the policies and proccdures of this subpart.

9.403 Definitions.

“Adequate evidence” means information sufficient to
support the reasonable belief that a particular act or omis-
sion has occurred.

“Affiliates.” Business concerns, organizations, or indi-
viduals are affiliates of each other if, directly or indirect-
ly, (a) either one controls or has the power to control the
other, or (b) a third party controls or has the power to
control both. Indicia of control include, but are not limit-
ed to, interlocking management or ownership, identity of
interests among family members, shared facilities and
equipment, common use of employces, or a business enti-
ty organized following the debarment, suspension, or pro-
posed debarment of a contractor which has the same or
similar management, ownership, or principal employees

as the contractor that was debarred, suspended, or pro-
posed for debarment.

“Agency,” as used in this subpart, means any executive
department, military department or defense agency, or other
agency or independent establishment of the executive branch.

“Civil judgment” means a judgment or finding of a civil
offense by any court of competent jurisdiction.

“Contractor,” as used in this subpart, means any individ-
ual or other legal entity that—

(a) Directly or indirectly (e.g., through an affiliate), sub-
mits offers for or is awarded, or reasonably may be expect-
ed to submit offers for or be awarded, a Government con-
tract, including a contract for carriage under Government or
commercial bills of lading, or a subcontract under a
Government contract; or

(b) Conducts business, or reasonably may be expected to
conduct business, with the Government as an agent or rep-
resentative of another contractor.

“Conviction” means a judgment or conviction of a crim-
inal offense by any court of competent jurisdiction,
whether entered upon a verdict or a plea, and includes a
conviction entered upon a plea of nolo contendere.

“Dcbarment,” as used in this subpart, means action taken
by a debarring official under 9.406 to exclude a contractor
from Government contracting and Government-approved
subcontracting for a reasonable, specified period; a contrac-
tor so excluded is “debarred.”

“Debarring official” means (a) an agency head or (b) a
designee authorized by the agency head to impose debar-
ment.

“Indictment” means indictment for a criminal offensc.
An information or other filing by competent authority
charging a criminal offense shall be given the same effect as
an indictment,

“Ineligible,” as used in this subpart, means excluded
from Government contracting (and subcontracting, if appro-
priate) pursuant to statutory, Exccutive order, or regulatory
authority other than this regulation and its implementing
and supplementing regulations; for example, pursuant to the
Davis-Bacon Act and its rclated statutes and implementing
regulations, the Service Contract Act, the Equal
Employment Opportunity Acts and Executive orders, the
Walsh-Healey Public Contracts Act, the Buy Amcrican Act,
or the Environmental Protection Acts and Executive orders.

“Legal proceedings” means any civil judicial proceeding
to which the Government is a party or any criminal pro-
ceeding. The term includes appeals from such proceedings.

“Parties Excluded from Procurement Programs,” formerly
referred 10 as the Consolidated List of Debarred, Suspended,
and Ineligible Contractors, means a list compiled, main-
tained, and distributcd by the General Secrvices
Administration, in accordance with 9.404, con-
taining the names of contractors debarred, suspended, or pro-
posed for debarment by agencies under the procedures of this
subpart, as well as contractors declared ineligible under other
statutory or regulatory authority other than Executive Order
12549. The list of Partics Excluded from Procurement
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Programs is contained within the lists of Parties Excluded
from Federal Procurement or Nonprocurement Programs.

“Preponderance of the evidence” means proof by informa-
tion that, compared with that opposing it, leads to the conclu-
sion that the fact at issue is morc probably true than not.

“Suspending official” means (a) an agency head or (b) a
designee authorized by the agency head to impose suspen-
sion.

“Suspension,” as used in this subpart, means action taken
by a suspending official under 9.407 to disqualify a contrac-
tor temporarily from Government contracting and
Government-approved subcontracting; a contractor so dis-
qualified is “suspended.”

9.404 Parties Excluded from Procurement Programs.
(a) The General Services Administration (GSA) shall—

(1) Compile and maintain a current, consolidated list
of all contractors debarred, suspended, proposed for
debarment, or declared incligible by agencies or by the
General Accounting Office;

(2) Periodically revise and distribute the list and issue
supplements, if necessary, to all agencies and the General
Accounting Office; and

(3) Include in the list the name and telephone number
of the official responsible for its maintenance and distri-
bution.

(b) The list entitled Parties Excluded from Procurement
Programs shall indicate—

(1) The names and addresses of all contractors
debarred, suspended, proposed for debarment, or declared
incligible, in alphabetical order, with cross-references
when more than onc name is involved in a single action;

(2) The name of the agency or other authority taking
the action;

(3) The cause for the action (sce 9.406-2 and 9.407-2
for causes authorized under this subpart) or other statuto-
ry or regulatory authority;

(4) The effect of the action;

(5) The termination date for each listing;

(6) The DUNS No.; and

(7) The name and telephone number of the point of
contact for the action.

(c) Each agency shall—

(1) Notify GSA of the information requircd by para-
graph (b) of this scction within 5 working days after the
action becomes effective;

(2) Notify GSA within 5 working days aftcr modify-
ing or rescinding an action,;

(3) Notify GSA of the names and addresscs of agency
organizations that are to receive the consolidated list and
the number of copics to be furnished to each;

(4) In accordance with internal retention procedures,
maintain records relating to each debarment, suspension,
or proposed debarment taken by the agency;

(5) Establish procedures to provide for the effective
use of the Parties Excluded from Procurcment Programs,
including internal distribution thercof, to ensurc that the
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agency does not solicit offers from, award contracts to,
or consent to subcontracts with contractors on the Parties
Excluded from Procurement Programs, except as other-
wise provided in this subpart; and

(6) Direct inquiries concerning listed contractors to
the agency or other authority that took the action.

(d) Information on the list of Parties Excluded from
Procurement Programs is available as follows:

(1) The printed version is published monthly.
Copies may be obtained by purchasing a yearly sub-
scription.

(i) Federal agencies may subscribe to the list
through their organization's printing and distribution
office.

(ii) The public may subscribe by writing the
Superintendent of Documents, U.S. Government
Printing Office, Washington, DC 20402, or by calling
the Government Printing Office Inquiry and Order
Desk at (202) 783-3238.

(2) The electronic version is updated daily and pro-
vides access to the names of firms and individuals on the
list by using an asynchronous ASCII terminal (e.g., a
word processor or microcomputer). Users can access the
system 24 hours a day, 7 days a week using FT'S 2000, or
commercial telephone lines and the equipment described
in the user's manual. Aside from the normal costs of
local or long-distance telephone calls, access is free of
charge to the user. To obtain a copy of the user's manual
for accessing the system, contact GSA at (202) 501-
4740.

(3) A telephone inquiry service to answer gencral
questions about entries on the list of Parties Excluded
from Procurement Programs is also available by calling
GSA, at (202) 501-0688. The inquiry will be answered
within one working day.

9.405 Effect of listing.

(a) Contractors debarred, suspended, or proposed for
dcbarment are excluded from receiving contracts, and agen-
cies shall not solicit offers from, award contracts to, or con-
sent to subcontracts with these contractors, unless the
acquiring agency's head or designee determines that there is
a compelling reason for such action (see 9.405-2, 9.406-
1(c), 9.407-1(d), and 23.506(e)). Contractors debarred, sus-
pended or proposed for debarment are also excluded from
conducting business with the Government as agents or rep-
resentatives of other contractors.

(b) Contractors included on the Parties Excluded from
Procurcment Programs as having been declared ineligible
on the basis of statutory or other regulatory procedures arc
excluded from receiving contracts, and if applicable, sub-
contracts, under the conditions and for the period set forth
in the statute or regulation. Agencics shall not solicit offers
from, award contracts to, or consent to subcontracts with
these contractors under those conditions and for that
period.

(c) Contractors debarred, suspended, or proposed for
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debarment are excluded from acting as individual sureties
(sce Part 28).

(d)(1) After the opening of bids or receipt of proposals,
the contracting officer shall review the List of Parties
Excluded from Procurement Programs.

(2) Bids received from any listed contractor in
response to an invitation for bids shall be entered on the
abstract of bids, and rejected unless the acquiring agen-
¢y's head or designee determines in writing that there is a
compelling reason to consider the bid.

(3) Proposals, quotations, or offers received from any
listed contractor shall not be evaluated for award or
included in the competitive range, nor shall discussions
be conducted with a listed offeror during a period of ineli-
gibility, unless the acquiring agency's head or designee
determincs, in writing, that there is a compelling reason to
do so. If the period of incligibility expires or is terminated
prior to award, the contracting officer may, but is not
required to, consider such proposals, quotations, or offers.

(4) Immediately prior to award, the contracting offi-
cer shall again review the List 1o ensurc that no award is
made to a listed contractor.

9.405-1 Continuation of current contracts.

(a) Notwithstanding the debarment, suspension, or pro-
posed debarment of a contractor, agencies may continuc
contracts or subcontracts in existence at the time the con-
tractor was debarred, suspended, or proposed for debarment
unless the acquiring agency's head or a designee directs oth-
erwise. A decision as to the type of termination action, if
any, to be taken should be made only after review by agen-
¢y contracting and technical personnel and by counsel to
ensurc the propricty of the proposed action.

(b) Agencies shall not renew or otherwise extend the
duration of current contracts, or consent o subcontracts,
with contractors debarred, suspended, or proposed for
dcbarment, unless the acquiring agency's head or a designee
states in writing the compelling rcasons for rencwal or
extension.

9.405-2 Restrictions on subcontracting.

(a) When a contractor debarred, suspended, or proposed
for dcbarment is proposed as a subcontractor for any sub-
contract subject to Government consent (see Subpart 44.2),
contracting officers shall not consent to subcontracts with
such contractors unless the acquiring agency's hecad or a
designee states in writing the compelling reasons for this
approval action. (See 9.405(b) concerning declarations of
ineligibility affecting subcontracting.)

(b) The Government suspends or debars contractors to
protect the Government's interests. Contractors shall not
enter into any subcontract equal to or in excess of the small
purchase limitation at 13.000 with a contractor that has been
debarred, suspended, or proposed for debarment unless
there is a compelling reason to do so. If a contractor intends
Lo subcontract with a party that is dcbarred, suspended, or
proposed for debarment as cvidenced by the partics' inclu-

sion on the list of Parties Excluded from Procurement
Programs (see 9.404), a corporate officer or designee of the
contractor is required by operation of the clause at 52.209-6,
Protecting the Government's Interests when Subcontracting
with Contractors Debarred, Suspended, or Proposed for
Debarment, to notify the contracting officer, in writing,
before entering into such subcontract. The notice must pro-
vide the following:

(1) The name of the subcontractor;

(2) The contractor's knowledge of the reasons for the
subcontractor being on the list of Parties Excluded from
Procurement Programs;

(3) The compelling reason(s) for doing busincss with
the subcontractor notwithstanding its inclusion on the list
of Parties Excluded from Procurement Programs; and

(4) The systems and procedures the contractor has
established to ensure that it is fully protecting the
Government's interests when dealing with such subcon-
tractor in view of the specific basis for the party's debar-
ment, suspension, or proposed debarment.

(¢) The contractor's compliance with the requirements of
52.209-6 will be reviewed during Contractor Purchasing
System Reviews (sec Subpart 44.3).

9.406 Debarment.

9.406-1 General.

(a) It is the debarring official's responsibility to deter-
min¢ whether debarment is in the Government's interest,
The debarring official may, in the public interest, debar a
contractor for any of the causes in 9.406-2, using the proce-
dures in 9.406-3. The existence of a cause for debarment,
however, does not necessarily require that the contractor be
debarred; the seriousness of the contractor's acts or omis-
sions and any remedial measures or mitigating factors
should be considered in making any debarment decision.
Beforc arriving at any debarment decision, the debarring
official should consider factors such as the following:

(1) Whether the contractor had effective standards of
conduct and internal control systems in place at the time
of the activity which constitutes cause for decharment or
had adopted such procedures prior to any Government
investigation of the activity cited as a cause for debar-
ment.

(2) Whether the contractor brought the activity cited
as a cause for debarment to the attention of the appropri-
atc Government agency in a timely manner.

(3) Whether the contractor has fully investigated the
circumstances surrounding the cause for debarment and,
if s0, made the result of the investigation available to the
debarring official.

(4) Whether the contractor cooperated fully with
Government agencies during the investigation and any
court or administrative action,

(5) Whether the contractor has paid or has agreed to
pay all criminal, civil, and administrative liability for the
improper activity, including any investigative or admin-
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istrative costs incurred by the Government, and has made

or agreed to make full restitution.

(6) Whether the contractor has taken appropriate dis-
ciplinary action against the individuals responsible for
the activity which constitutes cause for debarment.

(7) Whether the contractor has implemented or agreed
to implement remedial measures, including any identi-
fied by the Government.

(8) Whether the contractor has instituted or agreed to
institute new or revised review and control procedures
and ethics training programs.

(9) Whether the contractor has had adequate time to
eliminate the circumstances within the contractor’s orga-
nization that led to the cause for debarment.

(10) Whether the contractor's management recognizes
and understands the seriousness of the misconduct giving
rise to the cause for debarment and has implemented pro-
grams o prevent recurrence.

The existence or nonexistence of any mitigating factors

or remedial measures such as set forth in this paragraph

(a) is not necessarily determinative of a contractor's pre-

sent responsibility. Accordingly, if a cause for debar-

ment exists, the contractor has the burden of demonstrat-
ing, to the satisfaction of the debarring official, its pre-
scnt responsibility and that debarment is not necessary.

(b) Debarment constitutes debarment of all divisions or
other organizational elements of the contractor, unless the
debarment decision is limited by its terms to specific divi-
sions, organizational elements, or commodities. The debar-
ring official may extend the debarment decision to include
any affiliatcs of the contractor if they are (1) specifically
named and (2) given written notice of the proposed debar-
ment and an opportunity to respond (see 9.406-3(c)).

(c) A contractor's debarment, or proposed debarment,
shall be effective throughout the executive branch of the
Government, unless an acquiring agency's head or a
designee (except see 23.506(e)) states in writing the com-
pelling reasons justifying continued business dealings
between that agency and the contractor.

(d)(1) When the debarring official has authority to debar
contractors from both acquisition contracts pursuant to this
regulation and contracts for the purchase of Federal person-
al property pursuant to the Federal Property
Management Regulations (FPMR) 101-45.6, that official
shall consider simultaneously debarring the contractor from
the award of acquisition contracts and from the purchase of
Federal personal property.

(2) When debarring a contractor from the award of
acquisition contracts and from the purchase of Federal
personal property, the debarment notice shall so indicate
and the appropriate FAR and FPMR citations shall be
included.

9.406-2 Causes for debarment.

The debarring official may debar a contractor for any of
the causes listed in paragraphs (a) through (¢) following:

(a) The debarring official may debar a contractor for a
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conviction of or civil judgment for—

(1) Commission of fraud or a criminal offense in con-
nection with (i) obtaining, (ii) attempting to obtain, or
(iii) performing a public contract or subcontract;

(2) Violation of Federal or State antitrust statutes
relating to the submission of offers;

(3) Commission of embezzlement, theft, forgery,
bribery, falsification or destruction of records, making
false statements, or receiving stolen property; or

(4) Commission of any other offense indicating a lack
of business integrity or business honesty that seriously
and directly affects the present responsibility of a
Government contractor or subcontractor.

(b) The debarring official may debar a contractor, based
upon a preponderance of the evidence, for—

(1) Violation of the terms of a Government contract or
subcontract so serious as to justify debarment, such as—

(i) Willful failure to perform in accordance with
the terms of one or more contracts; or

(ii) A history of failure to perform, or of unsatis-
factory performance of, one or more contracts.

(2) Violations of the Drug-Free Workplace Act of
1988 (Pub. L. 100-690), as indicated by—

(i) The offeror's submission of a false certification;

(ii) The contractor's failure to comply with its cer-
tification; or

(iii) Such a number of contractor employees hav-
ing been convicted of violations of criminal drug
statutes occurring in the workplace, as to indicate that
the contractor has failed to make a good faith effort to

provide a drug-free workplace (see 23.504).

(c) Any other cause of so serious or compelling a nature
that it affccts the present responsibility of a Government
contractor or subcontractor.

9.406-3 Procedures.

(a) Investigation and referral. Agencies shall establish
procedures for the prompt reporting, investigation, and
referral to the debarring official of matters appropriate for
that official’s consideration.

(b) Decisionmaking process. (1) Agencies shall establish
procedures governing the debarment decisionmaking pro-
cess that are as informal as is practicable, consistent with
principles of fundamental fairness. These procedures shall
afford the contractor (and any specifically named affiliates)
an opportunity to submit, in person, in writing, or through a
representative, information and argument in opposition to
the proposcd debarment.

(2) In actions not based upon a conviction or civil
judgment, if it is found that the contractor’s submission
in opposition raiscs a genuinc dispute over facts material
to the proposed debarment, agencies shall also—

(i) Afford the contractor an opportunity to appear
with counsel, submit documentary evidence, present
witnesses, and confront any person the agency pre-
sents; and

(i) Make a transcribed record of the proceedings
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PART 13

SMALL PURCHASE AND OTHER
SIMPLIFIED PURCHASE PROCEDURES

13.000 Scope of part.

This part prescribes policies and procedures for the
acquisition of supplies, services, and construction from
commercial sources, the aggregate amount of which does
not exceed $25,000.

SUBPART 13.1—GENERAL

13.101 Definitions.

“Bulk funding” means a system whereby a contracting
officer receives authorization from a fiscal and account-
ing officer to obligate funds on purchase documents
against a specified lump sum of funds reserved for the
purpose for a specified period of time rather than obtain-
ing individual obligational authority on cach purchasc
document.

“Dclivery Order,” as used in this part, means an order
for supplies or services placed against an established con-
tract or with Government sources of supply.

“Purchase Order,” as used in this part, means an offer by
the Government to buy certain supplics or services and
construction from commercial sources, upon specified
terms and conditions, the aggregate amount of which does
not exceed the small purchase limit. The Optional Form
347, Order for Supplies or Services, is designed for this
purpose.

“Small purchase” means an acquisition of supplies, ser-
vices, and construction in the amount of $25,000 or less
using the procedures prescribed in this part.

“Small purchase procedures” means the methods pre-
scribed in this part for making small purchases using
imprest funds, purchase orders, and blanket purchase
agrecments. The term excludes—

(a) Requirements obtained through the use of Delivery
Orders;

(b) Contracts with the Small Business Administration
(SBA) under Section 8(a) of the Small Business Act (see
Part 19); and

(c) Contracts awarded through (1) scaled bidding (see
Part 14), (2) the negotiation procedures in Part 15, or (3)
small busincss or labor surplus area set-asides (see Parts 19
and 20), other than small business-small purchasce set-
asides prescribed in 13.105.

13.102 Purpose.

The purpose of this part is to prescribe simplified proce-
dures for small purchases in order to (1) reduce administra-
tive costs and (2) improve opportunities for small business
concerns and small disadvantaged business concerns to
obtain a fair proportion of Government contracts.

13.103 Policy.

(a) The procedures prescribed in this part shall be used
to the maximum extent practicable for all purchases of sup-
plics or services not exceeding the small purchase limita-
tion unless requirements can be met by using requircd
sources of supply (see Part 8).

(b) Small purchase procedures shall not be used in the
acquisition of supplies and services initially estimated to
exceed the small purchase limitation even though resulting
awards do not exceed that limit. Requirements aggregating
more than the small purchase dollar limitation shall not be
broken down into several purchases that are less than the
limit merely to permit negotiation under small purchasc
procedures.

(¢) Small purchase procedures may be used to acquire
personal services if the agency has specific statutory authori-
ty to acquire personal services by contract (see 37.104).

13.104 Procedures.

(a) Contracting officers shall use the small purchase pro-
cedure that is most suitable, efficient, and economical in
the circumstances of each acquisition. Contracting officers
may use the procedures in this part in acquisitions from
Government supply sources (see Part 8), if their use is
authorized by the basic contract or concurred in by the
source.

(b) Related items (such as small hardware items or sparc
parts for vehicles) may be included in one solicitation and
the award made on an “all-or-none” basis if suppliers are
so advised when quotations are requested.

(c) Agencies shall use bulk funding to the maximum
extent practicable to reduce processing time, handling, and
documentation. Bulk funding is particularly appropriate if
numerous purchases using the same type of funds are to be
made during a given period.

(d) Agencies shall inspect items or services acquired
under small purchase procedures as prescribed in 46.404.

(e) Agencies shall use United States-owned foreign cur-
rency, if appropriate, in making payments for small pur-
chases (see Subpart 25.3).

(f) This part does not preclude using (1) Standard Form
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1442, Solicitation, Offer and Award (Construction,
Alteration, or Repair), for construction contracts (see
36.701(b)) or (2) negotiated two-party contracts (see Part
15), for acquisitions not exceeding the small purchase limi-
tation.

(g) For proposed purchases covered by this part, see
5.101(a)(2) for public display requirements.

(h) When a quotation, oral or written, is to be rejected
because a small business firm is determined to be not
responsible (see Subpart 9.1), see 19.6 with respect to
Certificates of Competency.

13.105 Small business-small purchase set-asides.

(a) Except as provided in paragraphs (b), (¢), and (d)
below, each acquisition of supplies or services that has an
anticipated dollar value of $25,000 or less and is subject (0
small purchase procedures, shall be reserved exclusively
for small business concerns. This shall be accemplished by
using the catcgory of set-asides established by Pub. L. 95-
507, specifically for small purchases, identified as small
busincss-small purchase sct-asides established by Section
15(j) of the Small Business Act (15 U.S.C. 644())) (sec
Pub. L. 95-507).

(b) The requirements of this section 13.105 apply only
to purchases in the United States, its territorics and posses-
sions, Puerto Rico, and the Trust Territory of the Pacific
Islands (sec 19.000(b)). Foreign concerns shall not be
solicited or awarded acquisitions reserved for small busi-
1CSS CONCEINS.

(¢) The requirement for small business-small purchase
set-asides does not affect the responsibility of agencics to
make purchases from required sources of supply, such as
Federal Prison Industries, Industries for the Blind and
Other Severely Handicapped, and mandatory multiple-
award Federal Supply Schedule contracts.

(d)(1) Each written solicitation under a small business-
small purchase set-aside shall contain the provision at
52.219-4, Notice of Small Business-Small Purchase Set-
Aside. If the solicitation is oral, however, information sub-
stantially identical to that which is in the provision shall be
given to potential quoters.

(2) If the contracting officer determines there is no
reasonable expectation of obtaining quotations from two
or more responsible small business concerns (or at least
onc if the purchase does not exceed the dollar threshold,
prescribed in 13.106, for obtaining competition and
pricc reasonableness) that will be competitive in terms
of market price, quality, and delivery, the contracting
officer need not proceed with the small business-small
purchase sct-aside and may purchase on an unrestricted
basis. If the SBA procurement center representative dis-
agrees with a contracting officer’s decision not to pro-
ceed with a small business-small purchase set-aside, the
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SBA procurement center representative may appeal the
decision in accordance with the procedures set forth in
19.505.

(3) If the contracting officer proceeds with the small
business-small purchase set-aside and receives a quota-
tion from only one responsible small business conccrn
at a reasonable price (see 13.106(c)), the contracting
officer shall make an award to that concern. However, if
the contracting officer does not reccive a reasonable
quotation from a responsible small business concern, the
contracting officer may cancel the small business-small
purchase set-aside and complete the purchase on an
unrestricted basis.

(4) When proceeding under 13.105(d)(1) or (3), the
contracting officer shall ascertain the availability of
small business supplicrs by telephone or other informal
means (see 13.106(b)(4)).

(5) If the purchasc is on an unrestricted basis under
13.105(d)(2), the contracting officer shall document in
the file the reason for the unrestricted purchase.

(¢) Policy concerning nonmanufacturers under small
business-small purchase set-asides is prescribed in
19.501(£)(2).

13.106 Competition and price reasonableness.

(a) Purchases not over 10 percent of the small purchase
limitation. (1) Purchases not exceeding this limit may be
made without securing competitive quotations if the con-
tracting officer considers the prices to be reasonable.

(2) Such purchases shall be distributed equitably
among qualified suppliers.

(3) If practical, a quotation shall be solicited from
other than the previous supplier before placing a repeat
order.

(4) The administrative cost of verifying the reason-
ableness of the price of purchases not exceeding 10 per-
cent of the small purchase limitation may more than off-
set potential savings from detecting instances of over-
pricing. Therefore, action to verify price reasonableness
necd be taken only when—

(i) The buyer or contracting officer suspects or has
information (e.g., comparison to previous prices paid
or personal knowledge of the item involved) to indi-
cate that the price may not be reasonable; or

(ii) Purchasing an item for which no comparable
pricing information is readily available (e.g., an item
that is not the same as, or is not similar to, other
items that have been recently purchased on a compet-
itive basis).

(b) Purchases over 10 percent of the small purchase
limitation. (1) Contracting officers shall solicit quotations
from a reasonable number of sources to promote competi-
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15.000 Scope of part.
This part prescribes policies and procedures governing
contracting for supplies and services by negotiation.

SUBPART 15.1—GENERAL REQUIREMENTS
FOR NEGOTIATION

15.100 Scope of subpart.

This subpart covers general requirements regarding
negotiated contracts. Detailed and specific requirements
appear throughout this regulation.

15.101 Definition.

“Negotiation” means contracting through the use of
either competitive or other-than-competitive proposals and
discussions. Any contract awarded without using scaled
bidding procedures is a negotiated contract (sec 14.101).

15.102 General.

Negotiation is a procedure that includes the receipt of
proposals from offerors, permits bargaining, and usually
affords offerors an opportunity to revise their offers before
award of a contract. Bargaining—in the sense of discus-
sion, persuasion, alteration of initial assumptions and posi-
tions, and give-and-take—may apply to price, schedule,
technical requireinents, type of contract, or other terms of a
proposed contract.

15.103 Converting from sealed bidding to
negotiation procedures.

When the agency head has determined, in accordance
with 14.404-1(e)(1), that an invitation for bids is to be can-
celled and that use of negotiation is appropriate to com-
plete the acquisition, the contracting officer may negotiate
and make award without issuing a new solicitation subject
to the following conditions—

(a) Prior notice of intention to negotiate and a reason-
able opportunity to negotiate have been given by the con-
tracting officer to each responsible bidder that submitted a
bid in response to the invitation for bids;

(b) The negotiated price is the lowest negotiated price
offered by any responsible bidder; and

(¢) The negotiated price is lower than the lowest reject-
ed bid price of a responsible bidder that submitted a bid in
response to the invitation for bids. However, this paragraph

(c) does not apply if the invitation was canceled and all
bids were rejected for the reason stated in 14.404-1(c)(8).

15.104 Reserved.
15.105 Reserved.
15.106 Contract clauses.

15.106-1 Examination of Records clause.

(a) This subsection implements 10 U.S.C. 2313(b) and
(c) and 41 U.S.C. 254(c).

(b) When contracting by negotiation, the contracting
officer shall insert the clause at 52.215-1, Examination of
Records by Comptroller General, in solicitations and con-
tracts, except when—

(1) Making small purchases (see Part 13);

(2) Contracting for utility services at rates not
exceeding those established to apply uniformly to the
public, plus any applicable reasonable connection
charge; or

(3) Making contracts with foreign contractors for
which the agency head authorizes omission under
Subpart 25.9.

(¢) In connection with administration of the clause in
research and development contracts with nonprofit institu-
tions, including subcontracts under these contracts, the
Comptroller General does not require original documenta-
tion of transportation costs (exclusive of travel).

15.106-2 Audit—Negotiation clause.

(a) This subsection implements 10 U.S.C. 2313(a), 41
U.S.C. 254(b), 10 U.S.C. 2306(f), and OMB Circular No.I
A-133.

(b) The contracting officer shall, when contracting by
negotiation, insert the clause at 52.215-2, Audit—
Negotiation, in solicitations and contracts, unless the acqui-
sition is a small purchase under Part 13. In facilities con-
tracts, the contracting officer shall use the clause with its
Alternate I. In cost-reimbursement contracts with educa-
tional institutions and other nonprofit organizations, the
contracting officer shall use the clause with its Alternate I1.

SUBPART 15.2-——RESERVED
SUBPART 15.3—RESERVED
SUBPART 15.4—SOLICITATION AND RECEIPT OF

PROPOSALS AND QUOTATIONS
15-1
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15.400 Scope of subpart.

This subpart prescribes policies and procedures for (a)
preparing and issuing requests for proposals (RFP’s) and
requests for quotations (RFQ’s) and (b) receiving proposals
and quotations.

15.401 Applicability.

This subpart applies to solicitations issued when con-
tracting by negotiation, except—

(a) Small purchases (see Part 13); and

(b) Two-step sealed bidding (see Subpart 14.5).

15.402 General.

(a) Requests for proposals (RFP’s) or requests for quota-
tions (RFQ’s) are used in negotiated acquisitions to com-
municate Government requircments to prospective contrac-
tors and to solicit proposals or quotations from them.
Except as permitted by paragraph (f) below, contracting
officers shall issue written solicitations. Solicitations shall
contain the information necessary to enable prospective
contractors to prepare proposals or quotations properly.
Solicitation provisions and contract clauses may be incor-
porated into solicitations and contracts by reference, when
authorized by Subpart 52.1.

(b) Contracting officers shall furnish identical informa-
tion concerning a proposed acquisition to all prospective
contractors. Government personnel shall not provide the
advantage of advance knowledge concerning a future solic-
itation to any prospective contractor (but see 5.404, 15.404,
and 15.405).

(c) Except for solicitations for information or planning
purposcs (scc paragraph (¢) below and 15.405), contracting
officers shall solicit proposals or quotations only when
there is a definite intention to award a contract. Subpart 7.3
provides additional instructions for solicitations involving
cost comparisons between Government and contractor per-
formance.

(d) A proposal received in response to an RFP is an
offer that can be accepted by the Government to create a
binding contract, either following negotiations or, when
authorized by 15.610, without discussion. Contracting offi-
cers should normally issue RFP’s when they consider it
reasonable to expect prospective contractors to respond
with offers, even though they anticipatc negotiations after
receipt of offers. An RFP shall not be used for a solicitation
for information or planning purposes. Solicitations involv-
ing cost comparisons between Government and contractor
performance (sce 7.302(b)) are not for information or plan-
ning purposes.

() A quotation received in response to an RFQ is not an
offer and cannot be accepted by the Government to create a
binding contract. It is informational in character. An RFQ
may be uscd when the Government does not intend to
award a contract on the basis of the solicitation but wishes
to obtain price, delivery, or other market information for
planning purposes (scc 15.405).

15-2 (FAC 90-16)

(f) Oral solicitations are authorized for perishable sub-
sistence. An oral solicitation may also be used when pro-
cessing a written solicitation would delay the acquisition of
supplies or services to the detriment of the Government.
Use of an oral solicitation does not relieve the contracting
officer from complying with other requirements of this reg-
ulation. In addition to other applicable documentation
requirements (see Subpart 4.8), documentation of oral
solicitations shall include—

(1) A justification for use of an oral solicitation;

(2) Item description, quantity, and delivery schedule;

(3) Sources solicited, including the date, time, name
of individual contacted, and prices quoted; and

(4) The solicitation number provided to the prospec-
tive contractors.

(g) Unless prohibited by agency regulations, letter REP's
may be used for acquisitions conducted under 6.302,
Circumstances permitting other than full and open compe-
tition. When this technique is used, contracting officers
must still comply with other portions of this regulation,
such as Subparts 5.2, Synopses of Proposed Contract
Actions, and 15.8, Price Negotiation. Letter RFP's should
be as clear and concise as possible; exclude any unncces-
sary verbiage or notices; and, as a minimum, contain the
following:

(1) RFP numbcr and date.

(2) Name and address of contracting office.

(3) Type of contract contemplated.

(4) Quantity, description, and required delivery for
the item.

(5) Applicable certifications and representations.

(6) Contract terms and conditions (reference to prior
contract or updates should be provided, as applicable).

(7) Offer due date.

(8) Other relevant information; e.g., incentives, vari-
ations in delivery schedule, any peculiar or different
requirements, cost proposal support, and different data
requirements.

(h) If, aftcr considering any responses to a proper notice
of proposed sole source contract action (see 5.207(e)(3)),
the contracting officer determines that more than onc
source can meel the Government’s necds, the contracting
officer shall solicit offers using competitive procedures.
The contracting officer shall proceed in accordance with
5.203 for publicizing and response times.

(i) Unless prohibited or otherwise restricted by agency
procedures, contracting officers may authorize facsimile
proposals (see 15.407(j)). In determining whether or not to
authorize facsimile proposals, the contracting officer shall
consider such factors as—

(1) Anticipated proposal size and volume;

(2) Urgency of the requirement;

(3) Frequency of price changes;

(4) Availability, reliability, speed, and capacity of the
receiving facsimile equipment; and

(5) Adequacy of administrative procedures and con-
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These projections may include rates for labor, indirect
costs, material obsolescence and usage, spare parts provi-
sioning, and material handling.

“Forward pricing rate reccommendation” means a rate set
unilaterally by the administrative contracting officer for use
by the Government in negotiations or other contract actions
when forward pricing rate agrecment negotiations have not
been completed or when the contractor will not agree to a
forward pricing rate agrecment.

“Price,” as used in this subpart, mecans cost plus any fec
or profit applicable to the contract type.

“Price analysis” means the process of examining and
evaluating a proposed price without evaluating its separate
cost elements and proposed profit.

“Technical analysis,” as used in this subpart, means the
examination and evaluation by personnel having special-
ized knowledge, skills, expcrience, or capability in engi-
neering, science, or management of proposed quantities
and kinds of materials, labor, processes, special tooling,
facilities, and associated factors sct forth in a proposal in
order to determine and report on the need for and reason-
ableness of the proposcd resources assuming reasonable
economy and efficicncy.

15.802 Policy.

(a) 10 U.S.C. 2306a and 41 U.S.C. 254(d) provide that
all executive agencies shall require a prime contractor or
any subcontractor 16 submit and certify cost or pricing
data under certain circumstances. The Acts also require
inclusion of contract clauses that provide for reduction of
the contract pricc by any significant amounts that such
price was increased because of submission of contractor or
subcontractor defective cost or pricing data.

(b) Contracting officers shall—

(1) Purchase supplies and services from responsible
sources at fair and reasonable prices;

(2) Price each contract separately and independently
and not (i) use proposed price reductions under other
contracts as an evaluation factor or (ii) consider losses
or profits realized or anticipatcd under other contracts;
and

(3) Not include in a contract price any amount for a
specified contingency to the extent that the contract pro-
vides for price adjustinent based upon the occurrence of
that contingency.

15.803 General.

(a) Since information from sources other than an offer-
or’s or contractor’s records may significantly affect the
Government’s negotiating position, Government personnel
shall not disclose to an offeror or contractor any conclu-
sions, recommendations, or portions of administrative con-
tracting officer or auditor reports regarding the offeror’s or
contractor’s proposal without the concurrence of the con-
tracting officer responsible for negotiation. This prohibition
does not preclude disclosing discrepancies or mistakes of
fact (such as duplications, omissions, and errors in compu-
tation) contained in the cost or pricing data supporting the
proposal.

(b) Before issuing a solicitation, the contracting officer

shall (when it is feasible to do so) develop an estimate of
the proper price level or value of the supplies or services to
be purchased. Estimates can range from simple budgetary
estimates to complex estimates based on inspection of the
product itself and review of such items as drawings, speci-
fications, and prior data.

(c) Price negotiation is intended to permit the contract-
ing officer and the offeror to agree on a fair and reasonable
price. Price negotiation does not require that agreement be
reached on every element of cost. Reasonable compromises
may be necessary, and it may not be possible to negotiate a
price that is in accord with all the contributing specialists’
opinions or with the contracting officer’s prenegotiation
objective. The contracting officer is responsible for exer-
cising the requisite judgment and is solely responsible for
the final pricing decision. The recommendations and coun-
sel of contributing specialists, including auditors, are advi-
sory only. However, the contracting officer should include
comments in the price ncgotiation memorandum when sig-
nificant audit or other specialist recommendations are not
adopted.

(d) The contracting officer’s primary concern is the
price the Government actually pays; the contractor’s even-
tual cost and profit or fee should be a secondary concern.
The contracting officer’s objective is to negotiate a contract
of a type and with a price providing the contractor the
greatest incentive for efficient and economical perfor-
mance. The negotiation of a contract type and a price are
related and should be considered together with the issucs of
risk and uncertainty to the contractor and the Government,
Therefore, the contracting officer should not become pre-
occupied with any single element and should balance the
contract type, cost, and profit or fec negotiated to achicvce a
total result and price fair and reasonable to both the
Government and the contractor. If, however, the contractor
insists on a price or demands a profit or fee that the con-
tracting officer considers unreasonable and the contracting
officer has taken all authorized actions (including deter-
mining the feasibility of developing an alternative source)
without success, the contracting officer shall then refer the
contract action to higher authority. Disposition of the action
by higher authority should be documented.

15.804 Cost or pricing data.

15.804-1 General.

(a) Cost or pricing data submitted by an offeror or con-
tractor enable the Government to perform cost or price
analysis and ultimately enable the Government and the
contractor to negotiate fair and reasonable prices. Cost or
pricing data may be submitted actually or by specific iden-
tification in writing,

(b) The Armed Services Procurement Manual for
Contract Pricing (ASPM No. 1) was issucd by the
Department of Defcnse to guide pricing and negotiating
personnel. It provides detailed discussions and examples
applying pricing policies to pricing problems. ASPM No. 1
is available for use for instruction and professional guid-
ance. However, it is not directive, and its references to
Department of Defense forms and regulations should be
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considered informational only. Copies of ASPM No. 1
(Stock No. 008-000-00221-5) may be purchased from the
Superintendent of Documents, Attn: Mail List Section,
U.S. Government Printing Office, Washington, DC 20402.

15.804-2 Requiring certified cost or pricing data.

(a)(1) Except as provided in 15.804-3, certified cost or
pricing data are required before accomplishing any of the
following actions:

(i) The award of any negotiated contract (except
for undefinitized actions such as letter contracts)
expected to exceed $100,000, or for the Department
of Defense, the National Acronautics and Space
Administration, and the Coast Guard, for contracts
awarded after December 5, 1990, expected to excecd
$500,000.

(ii) The modification of any sealed bid or negotiat-
ed contract (whether or not cost or pricing data were
initially required) when the modification involves a
price adjustment expected to excecd $100,000, or for
the Department of Defense, the National Aeronautics
and Space Administration, and the Coast Guard, for
modifications involving a price adjustment expected
to exceed $500,000, if the contract includes or has
been modified in accordance with 15.804-2(a)(2) to
include the $500,000 threshold. Price adjustment
amounts shall consider both increases and decreascs.
(For example, a $30,000 modification resulting from
a reduction of $70,000 and an increasc of $40,000 is a
pricing adjustment exceeding $100,000, and a
$150,000 modification resulting from a reduction of
$350,000 and an increase of $200,000 is a pricing
adjustment exceeding $500,000.) This requircment
does not apply when unrelated and scparately priced
changes for which cost or pricing data would not oth-
erwise be required are included for administrative
convenience in the same modification.

(iii) The award of a subcontract at any tier, if the
contractor and each higher tier subcontractor have
been required to furnish certified cost or pricing data,
when the subcontract is expected to excced
$100,000, or for the Department of Defense, the
National Aeronautics and Spacc Administration, and
the Coast Guard, for subcontracts expected to exceed
$500,000 if the contract includes or has been modi-
ficd to include the $500,000 threshold per 15.804-
2(2)(2). (But see 15.804-3(i).)

(iv) The modification of any subcontract covered
by subdivision (a)(1)(iii) of this subsection, when the
price adjustment (see subdivision (a)(1)(ii) of this
subsection) is expected to exceed $100,000, of for
the Department of Defense, the National Aeronautics
and Space Administration, and the Coast Guard, for
subcontracts when the modification involves a price
adjustment expected to exceed $500,000 if the con-
tract includes or has been modified to include the
$500,000 threshold per 15.804-2(a)(2).

(2) Department of Defense, National Aeronautics
and Space Administration, and Coast Guard contracting
officers shall, if requested by the contractor, modify
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contracts entered into on or before December 5, 1990, to

incorporate the $500,000 threshold without requiring

consideration. Contracting officers shall comply with

contractors' requests for the threshold increase uniess a

contracting officer determines in accordance with the

criteria at 15.804-2(2)(3) that a change in the threshold
is not in the best interests of the Government. The
requirement to submit certified cost or pricing data shalt
be determined by the threshold in the contract at the

time of agreement on price regardless of when a

undefinitized modification, change order or subcontract

is issued.

(3) The contracting officer may obtain certified cost
or pricing data for pricing actions below the pertinent
threshold in subparagraph (a)(1) of this subsection pro-
vided the action exceeds the small purchase limitation.
For such pricing actions, the instances in which certified
cost or pricing data and inclusion of defective pricing
clauses would be justified should be few; however, the
contracting officer shall give special consideration to
requiring certified cost or pricing data for such pricing
actions if the offeror, contractor, or subcontractor—

(i) Has been the subject of recent or recurring, and
significant findings of defective pricing;
(ii) Currently has significant deficiencies in its cost
estimating systcms; or
(iii) Has recently been indicted for, convicted of, or
the subject of an administrative or judicial finding of
fraud regarding its cost estimating systems or cost
accounting practices.
The contracting officer shall document the file to justify the
requirement for cost or pricing data not required by regula-
tion. The documentation shall include the contracting offi-
cer's written finding that certified cost or pricing data are nec-
essary, the facts supporting that finding, and the approval of
the finding at a level above the contracting officer.

(4) The contracting officer shall not require certified
cost or pricing data when awarding a contract below the
small purchase limitation at 13.000.

(5) When certified cost or pricing data are not
required, the contracting officer may request partial or
limited data to determine a reasonable price (see 15.804-
6(a)(2)).

(b) When certified cost or pricing data arc required, the
contracting officer shall require the contractor or prospec-
tive contractor to submit to the contracting officer (and to
have any subcontractor or prospective subcontractor submit
to the prime contractor or appropriate subcontractor tier)
the following in support of any proposal:

(1) The cost or pricing data.

(2) A certificate of current cost or pricing data, in the
format specified in 15.804-4, certifying that to the best
of its knowledge and belief, the cost or pricing data
were accurate, complete, and current as of the date of
final agreement on price.

(c) The requirements of this section also apply to con-
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promotion);
(3) Normal quantity per order; and
(4) Annual volume of sales to largest customers.

(1) Waiver for exceptional cases. The agency head (or,
if the contract is with a foreign government or agency,
the head of the contracting activity) may, in exceptional
cases, waive the requirement for submission of certified
cost or pricing data. The authorization for the waiver
and the reasons for granting it shall be in writing. The
agency head may delegate this authority. When the
agency head or designee has waived the requirement for
submission of certified cost or pricing data, the contrac-
tor or higher-tier subcontractor to whom the waiver
relates shall be considered as having been required to
make available cost or pricing data for purposes of
15.804-2(a)(1)(iii). Consequently, award of any lower-
tier subcontract expected to exceed the pertinent thresh-
old set forth at 15.804-2(a)(1) requires the submission of
certified cost or pricing data unless exempt or waived .
under this subsection 15.804-3.

15.804-4 Certificate of Current Cost or Pricing Data.

(a) When certified cost or pricing data are required
under 15.804-2, the contracting officer shall require the
contractor to execute a Certificate of Current Cost or
Pricing Data, shown below, and shall include the executed
certificate in the contract file. The certificate states that the
cost or pricing data are accurate, complete, and current as
of the date the contractor and the Government agreed on a
price. Only one certificate shall be required; the contractor
shall submit it as soon as practicable after price agreement
is reached.

CERTIFICATE OF CURRENT COST OR
PRICING DATA

This is to certify that, to the best of my knowledge and
belief, the cost or pricing data (as defined in section 15.801
of the Federal Acquisition Regulation (FAR) and required
under FAR subsection 15.804-2) submitted, either actually
or by specific identification in writing, to the contracting
officer or to the contracting officer’s representative in sup-
port of ................. * arc accurate, complete, and current as
of ... **. This certification includes the cost or pric-
ing data supporting any advance agreements and forward
pricing rate agreements between the offeror and the
Government that are part of the proposal.
Firm

Signature

Name

Tide

Date of execution***
* Identify the proposal, quotation, request for price

adjustment, or other submission involved, giving the
appropriate identifying number (e.g., RFP No. ).

** Insert the day, month, and year when price negotia-
tions were concluded and price agreement was reached.

*** Insert the day, month, and year of signing, which
should be as close as practicable to the date when the price
negotiations were concluded and the contract price was
agreed to.

(End of certificate)

(b) The certificate does not constitute a representation as
to the accuracy of the contractor’s judgment on the esti-
mate of future costs or projections. It does apply to the data
upon which the judgment or estimate was based. This dis-
tinction between fact and judgment should be clearly
understood. If the contractor had information reasonably
available at the time of agreement showing that the negoti-
ated price was not based on accurate, complete, and current
data, the contractor’s responsibility is not limited by any
lack of personal knowledge of the information on the part
of its negotiators.

(¢) Closing or cutoff dates should be included as part of
the data submitted with the proposal. Certain data may not
be reasonably available before normal periodic closing
dates (e.g., actual indirect costs). Before agreement on
price, the contractor shall update all data as of the latest
dates for which information is reasonably available. Data
within the contractor’s or a subcontractor’s organization on
matters significant to contractor management and to the
Government will be treated as reasonably available. What
is significant depends upon the circumstances of each
acquisition.

(d) Possession of a Certificate of Current Cost or Pricing
Data is not a substitute for examining and analyzing the
contractor’s proposal.

(e) Even though the solicitation may have requested cost
or pricing data, the contracting officer shall not require a
Certificate of Current Cost or Pricing Data when the result-
ing award is based on adequate pricc competition, estab-
lished catalog or market prices of commercial items sold in
substantial quantities to the general public, or prices set by
law or regulation (see 15.804-3(a) through (d)).

(f) The exercise of an option at the price established in
the initial negotiation in which certified cost or pricing data
were used does not require recertification.

(&) Contracting officers shall not require certification at
the time of agreement for data supplied in support of for-
ward pricing rate agrecments (see 15.809) or other advance
agreements. When a forward pricing rate agreement or
other advance agreement is used in partial support of a later
contractual action that requires a certificate, the price pro-
posal certificate shall cover (1) the data originally supplied
to support the forward pricing rate agrecment or other
advance agreement and (2) all data required to update the
price proposal to the time of agreement on contract price.

(h) Negotiated final pricing actions (such as termination
settlements and total final price agreements for fixed-price
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incentive and redeterminable contracts) are contract modi-
fications requiring certified cost or pricing data if (1) the
total final price agreement for such settlements or agree-
ments exceeds the pertinent threshold set forth at 15.804-
2(a)(1) or (2) the partial termination settlement plus the
estimate to complete the continued portion of the contract
exceeds the pertinent threshold set forth at 15.804-2(a)(1)
(see 49.105(c)(15)).

15.804-5 Reserved.

15.804-6 Submission of data.

(a)(1) The contracting officer shall specify (i) whether or
not cost or pricing data are required, (ii) whether or not cer-
tification will be required, and (iii) the form (sec paragraph
(b) of this subsection) in which the cost or pricing data shall
be submitted. Even if the solicitation does not so specify,
however, the contracting officer is not precluded from
requesting such data if they are later found necessary.

(2) When certified cost or pricing data are not
required because an action is below the pertinent thresh-

old set forth at 15.804-2(a)(1), the contracting officer
may request partial or limited data to determine a reason-
able price. The contracting officer shall request only that
data which the contracting officer considers necessary to
determine a reasonable price. For example, cost data
might be necessary to support an analysis of material
costs, but not for labor and overhead costs. When such
partial or limited data are requested, the contracting offi-
cer should require, as a minimum, the submission of
information on the prices and quantities at which the
offeror has previously sold the same or similar products.
(b)(1) Cost or pricing data shall be submitted on
Standard Form 1411 (SF 1411), Contract Pricing Proposal
Cover Sheet, unless required to be submitted on one of the
termination forms specified in Subpart 49.6. Data support-
ing forward pricing rate agreements or final indirect cost
proposals shall be submitted in a format acceptable to the
contracting officer.
(2) Contract pricing proposals submitted on SF 1411
with supporting attachments shall be prepared to satisfy
the instructions and appropriate format of Table 15-2.

TABLE 15-2 INSTRUCTIONS FOR SUBMISSION OF A CONTRACT PRICING PROPOSAL

1. SF 1411 provides a vehicle for the offeror to submit to the Government a pricing proposal of estimated and/or incurred
costs by contract line item with supporting information, adequately cross-referenced, suitable for detailed analysis. A cost-
element breakdown, using the applicable format prescribed in 7A, B, or C below, shall be attached for each proposed line item
and must reflect any specific requirements established by the contracting officer. Supporting breakdowns must be furnished
for each cost element, consistent with offeror’s cost accounting system.

When more than one contract line item is proposed, summary total amounts covering all line items must be furnished for
cach cost element. If agrecment has been reached with Government representatives on use of forward pricing rates/factors,
identify the agreement, include a copy, and describe its nature. Depending on offeror’s system, breakdowns shall be

provided for the following basic elements of cost, as applicable:

Materials—Provide a consolidated priced summary of individual material quantities included in the various tasks, orders, or
contract line items being proposcd and the basis for pricing (vendor quotes, invoice prices, etc.). Include raw materials,
parts, components, assemblics, and services to be produced or performed by others. For all items proposed, identify the

item and show the source, quantity, and price.

Competitive Methods—TFor those acquisitions (e.g., subcontracts, purchase orders, material orders, etc.) exceeding the perti-
nent threshold set forth at 15.804-2(a)(1) priced on a competitive basis, also provide data showing degree of competition,
and the basis for establishing the source and reasonableness of price. For interorganizational transfers priced at other than
cost of the comparable competitive commercial work of the division, subsidiary, or affiliate of the contractor, explain the

pricing method (sce 31.205-26(e)).

Established Catalog or Market Prices/Prices Set by Law or Regulation—When an exemption from the requirement to sub-
mit cost or pricing data is claimed, whether the item was produced by others or by the offeror, provide justification for

the excmption as required by 15.804-3(e).

Noncompetitive Methods—For those acquisitions (e.g., subcontracts, purchasc orders, material orders, etc.) exceeding the
pertinent threshold set forth at 15.804-2(a)(1) priced on a noncompetitive basis, also provide data showing the basis for
establishing source and reasonableness of price. For standard commercial items fabricated by the offcror that are gener-
ally stocked in inventory, provide a separate cost breakdown if priced based on cost. For interorganizational transfers
priced at cost, provide a separatc breakdown of cost by elements. As required by 15.806-2(a), provide a copy of cost or

pricing data submittcd by the prospective source in su
$1,000,000 or more, or (i) both more than the pertinent

pport of each subcontract, or purchase order that is either: (i)
threshold set forth in 15.804-2(a)(1)(ii) and (iv) and more than

10 percent of the prime contractor's proposed price. The contracting officer may require submission of cost or pricing
data in support of proposals in lower amounts. Submit the results of the analysis of the prospective source's proposal as
required by 15.806. When the submission of a prospective source's cost or pricing data is required as described above,
it shall be included as part of the offeror's initial pricing proposal.
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PART 19

SMALL BUSINESS AND SMALL
DISADVANTAGED BUSINESS CONCERNS

19.000 Scope of part.

(a) This part implements the acquisition-related sections
of the Small Business Act (15 U.S.C. 631, et seq.), appli-
cable sections of the Armed Services Procurement Act (10
U.S.C. 2301, et seq.), the Federal Property and
Administrative Services Act (41 U.S.C. 252), and
Executive Order 12138, May 18, 1979. It covers—

(1) The determination that a concern is eligible for
participation in the programs identified in this part;

(2) The respective roles of executive agencies and the
Small Business Administration (SBA) in implementing
the programs;

(3) Setting acquisitions aside for exclusive competi-

b tive participation by small business concerns;

(4) The certificate of competency program;

(5) The subcontracting assistance program;

(6) The “8(a)” program, under which agencics con-
tract with the SBA for goods or services to be furnished
under a subcontract by a small disadvantaged business
concern; and

(7) The use of women-owned small business con-
cerns.

(b) This part applies only inside the United States, its
territories and possessions, Puerto Rico, the Trust Territory
of the Pacific Islands, and the District of Columbia.

19.001 Definitions.

“Concern,” as used in this part, mcans any business enti-
ty organized for profit (even if its ownership is in the hands
of a nonprofit entity) with a place of business located in the
United States and which makes a significant contribution to
the U.S. economy through payment of taxes and/or use of
American products, material and/or labor, etc. “Concern”
includes but is not limited to an individual, partnership,
corporation, joint venture, association, or cooperative. For
the purpose of making affiliation findings (see 19.101) any
business entity, whether organized for profit or not, and any
foreign business entity, i.c., any entity located outside the

nited States, shall be included.

“Determination of eligibility,” as used in this part,
means the written determination issued by the SBA or the
Department of Labor certifying that the holder is a manu-

facturer or regular dealer under the Walsh-Healey Public
Contracts Act (see 22.608-2(f)(2)).

“Fair market price,” as used in this part, means a price
based on reasonable costs under normal competitive condi-
tions and not on lowest possible cost (see 19.202-6).

“Handicapped individual” means a person who has a
physical, mental, or emotional impairment, defect, ailment,
disease, or disability of a permanent nature which in any
way limits the selection of any type of employment for
which the person would otherwise be qualified or gqualifi-
able.

“Industry,” as used in this part, means all concerns pri-
marily engaged in similar lines of activity, as listed and
described in the Standard Industrial Classification (SIC)
Manual.

“Nonmanufacturer rule” means that a contractor under a
small business set-aside or 8(a) contract shall be a small
business under the applicable size standard and shall pro-
vide either its own product or that of another domestic
small business manufacturing or processing concern (sec
13 CFR 121.906).

“Public or private organization for the handicapped”
means one which (a) is organized under the laws of the
United States or of any State, operated in the interest of
handicapped individuals, the net income of which does not
inure in whole or in part to the bencfit of any sharcholder
or other individual; (b) complies with any applicable occu-
pational health and safety standard prescribed by the
Secretary of Labor; and (c) employs in the production of
commodities and in the provision of services, handicapped
individuals for not less than 75 percent of the direct labor
required for the production or provision of the commodities
or services.

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on
government contracts, and qualified as a small business
under the criteria and size standards in 13 CFR Part 121
(see 19.102). Such a concern is “not dominant in its field of
operation” when it does not exercise a controlling or major
influence on a national basis in a kind of business activity
in which a number of business concerns are primarily
engaged. In determining whether dominance exists, consid-
eration shall be given to all appropriate factors, including
volume of business, number of employees, financial
resources, competitive status or position, ownership or con-
trol of materials, processes, patents, license agreements,
facilities, sales territory, and nature of business activity.
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“Small disadvantaged business concern” means a small
business concern that is at least 51 percent unconditionally
owned by one or more individuals who are both socially
and economically disadvantaged, or a publicly owned busi-
ness that has at least 51 percent of its stock unconditionally
owned by one or more socially and economically disadvan-
taged individuals and that has its management and daily
business controlled by one or more such individuals. This
term also means a small business concern that is at least 51
percent unconditionally owned by an economically disad-
vantaged Indian tribe or Native Hawaiian Organization, or
a publicly owned business that has at least 51 percent of its
stock unconditionally owned by one of these entities, that
has its management and daily business controlled by mem-
bers of an economically disadvantaged Indian tribe or
Native Hawaiian Organization, and that meets the require-
ments of 13 CFR 124,

(a) “Socially disadvantaged individuals” means individ-
vals who have been subjected to racial or ethnic prejudice
or cultural bias because of their identity as a member of a
group without regard to their qualitics as individuals.

(b) “Economically disadvantaged individuals” means
socially disadvantaged individuals whose ability to com-
pete in the free enterprise system is impaired due to dimin-
ished opportunities to obtain capital and credit as compared
to others in the same line of business who are not socially
disadvantaged. Individuals who certify that they are mem-
bers of named groups (Black Americans, Hispanic
Americans, Native Americans, Asian-Pacific Americans,
Subcontinent-Asian Americans) are to be considercd
socially and economically disadvantaged.

(1) “Subcontinent Asian Americans” means United
States citizens whose origins are in India, Pakistan,
Bangladesh, Sri Lanka, Bhutan, or Nepal.

(2) “Asian Pacific Americans” means United States
citizens whose origins are in Japan, China, the
Philippines, Vietnam, Korea, Samoa, Guam, the U.S.
Trust Territory of the Pacific Islands (Republic of
Palau), the Northern Mariana Islands, Laos, Kampuchea
(Cambodia), Taiwan, Burma, Thailand, Malaysia,
Indonesia, Singapore, Brunci, Republic of the Marshall
Islands, or the Federated States of Micronesia.

(3) “Native Americans” means American Indians,
Eskimos, Aleuts, and Native Hawaiians.

(c) “Native Hawaiian Organization” means any com-
munity service organization serving Native Hawaiians in,
and chartered as a not-for-profit organization by, the State
of Hawaii, which is controlled by Native Hawaiians, and
whose business activities will principally benefit such
Native Hawaiians.

(d) “Indian tribe” means any Indian tribe, band, nation,
or other organized group or community of Indians, includ-
ing any Alaska Native Corporation as defined in 13 CFR
124.100 which is recognized as eligible for the special pro-
grams and services provided by the U.S. to Indians because
of their status as Indians, or which is recognized as such by
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the State in which such tribe, band, nation, group, or com-
munity resides.

SUBPART 19.1—SIZE STANDARDS

19.101 Explanation of terms.

“Affiliates.” As used in this subpart, business concerns
are affiliates of each other if, directly or indirectly, either
one controls or has the power to control the other, or anoth-
er concern controls or has the power to control both. In
determining whether affiliation exists, consideration is
given to all appropriate factors including common owner-
ship, common management, and contractual relationships;
provided, that restraints imposed by a franchise agreement
are not considered in determining whether the franchisor
controls or has the power to control the franchisee, if the
franchisee has the right to profit from its effort, commensu-
rate with ownership, and bears the risk of loss or failure.
Any business entity may be found to be an affiliate,
whether or not it is organized for profit or located inside
the United States.

(a) Nature of control. Every business concern is con-
sidered as having one or more parties who directly or indi-
rectly control or have the power to control it. Control may
be affirmative or ncgative and it is immaterial whether it is
excrcised so long as the power to control exists.

(b) Meaning of “party or parties.” 'The term “party”
or “parties” includes, but is not limited to, two or more
persons with an identity of interest such as members of
the same family or persons with common investments in
more than one concern. In determining who controls or
has the power to control a concern, persons with an iden-
tity of interest may be treated as though they were one
person.

(c) Control through stock ownership. (1) A party is
considered to control or have the power to control a con-
cern, if the party controls or has the power to control 50
percent or more of the concern’s voting stock.

(2) A party is considered to control or have the power
to control a concern, even though the party owns, con-
trols, or has the power to control less than 50 percent of
the concern’s voting stock, if the block of stock the
party owns, controls, or has the power to control is
large, as compared with any other outstanding block of
stock. If two or more parties each owns, controls, or has
the power to control, less than 50 percent of the voting
stock of a concern, and such minority block is equal or
substantially equal in size, and large as compared with
any other block outstanding, there is a presumption that
each such party controls or has the power to control
such concern; however, such presumption may be rebut-
ted by a showing that such control or power to control,
in fact, docs not exist.

(3) If a concern’s voling stock is distributed other
than as described above, its management (officers and
directors) is deemed to be in control of such concern.
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(@) Stock options and convertible debentures. Stock
options and convertible debentures exercisable at the time
or within a relatively short time after a size determination
and agreements to merge in the future, are considered as
having a present effect on the power to control the concern.
Therefore, in making a size determination, such options,
debentures, and agreements are treated as though the rights
held thereunder had been exercised.

(e) Voting trusts. If the purpose of a voting trust, or
similar agreement, is to separate voting power from benefi-
cial ownership of voting stock for the purpose of shifting
control of or the power to control a concern in order that
such concern or another concern may qualify as a small
business within the size regulations, such voting trust shall
not be considered valid for this purpose regardless of
whether it is or is not valid within the appropriate jurisdic-
tion. However, if a voting trust is entered into for a legiti-
mate purpose other than that described above, and it is
valid within the appropriate jurisdiction, it may be consid-
ered valid for the purpose of a size determination, provided
such consideration is determined to be in the best interest
of the small business program.

(f) Control through common management. A concern
may be found as controlling or having the power to control
another concern when one or more of the following cir-
cumstances are found to exist, and it is reasonable to con-
clude that under the circumstances, such concern is direct-
ing or influencing, or has the power to direct or influence,
the operation of such other concern.

(1) Interlocking management. Officers, directors,
employees, or principal stockholders of one concern
serve as a working majority of the board of directors or
officers of another concern.

(2) Common facilities. One concern shares common
office space and/or employees and/or other facilities
with another concern, particularly where such concerns
are in the same or related industry or field of operation,
or where such concerns were formerly affiliated.

(3) Newly organized concern. Former officers,
directors, principal stockholders, and/or key employees
of one concern organize a new concern in the same or a
related industry or field operation, and serve as its offi-
cers, directors, principal stockholders, and/or key
employees, and one concern is furnishing or will furnish
the other concern with subcontracts, financial or techni-
cal assistance, and/or facilities, whether for a fee or oth-
erwise.

(&) Control through contractual relationships.

(1) Definition of a joint venture for size determina-
tion purposes. A joint venture for size determination
purposes is an association of persons and/or concerns
with interests in any degree or proportion by way of
contract, express or implied, consorting to engage in and
carry out a single specific business venture for joint
profit, for which purpose they combine their efforts,
property, money, skill, or knowledge, but not on a con-

tinuing or permanent basis for conducting business gen-

erally. A joint venture is viewed as a business entity in

determining power to control its management.

(2) Joint venture - procurement and property sale
assistance. Concerns bidding on a particular procure-
ment or property sale as joint ventures are considered as
affiliated and controlling or having the power to contro}
each other with regard to performance of the contract.
Moreover, an ostensible subcontractor which is to per-
form primary or vital requirements of a contract may
have a controlling role such to be considered a joint
venturer affiliated on the contract with the prime con-
tractor. A joint venture affiliation finding is limited to
particular contracts unless the SBA size determination
finds general affiliation between the parties.

(3) Where a concern is not considered as being an
affiliate of a concern with which it is participating in a
joint venture, it is necessary, nevertheless, in computing
annual receipts, etc., for the purpose of applying sizc
standards, to include such concern’s share of the joint
venture receipts (as distinguished from its share of the
profits of such venture).

(4) Franchise and license agreements. If a concern
operates or is to operate under a franchise (or a license)
agreement, the following policy is applicable: In deter-
mining whether the franchisor controls or has the power
to control and, therefore, is affiliated with the fran-
chisee, the restraints imposed on a franchisee by its
franchise agreement shall not be considered, provided
that the franchisee has the right to profit from its effort
and the risk of loss or failure, commensurate with own-
ership. Even though a franchisee may not be controlled
by the franchisor by virtue of the contractual relation-
ship between them, the franchisee may be controlled by
the franchisor or others through common ownership or
common management, in which case they would be
considered as affiliated.

“Annual receipts.” (a) Annual receipts of a concern
which has been in business for 3 or more complete fiscal
years means the annual average gross revenue of the con-
cern taken for the last 3 fiscal years. For the purpose of this
definition, gross revenue of the concern includes revenucs
from sales of products and services, interest, rents, fees,
commissions and/or whatever other sources derived, but
less returns and allowances, sales of fixed assets, interaffil-
iate transactions between a concern and its domestic and
foreign affiliates, and taxes collected for remittance (and if
due, remitted) to a third party. Such revenues shall be mea-
sured as entered on the regular books of account of the
concern whether on a cash, accrual, or other basis of
accounting acceptable to the U.S. Treasury Department for
the purpose of supporting Federal income tax returns,
except when a change in accounting method from cash to
accrual or accrual to cash has taken place during such 3-
year period, or when the completed contract method has
been used.
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(1) In any case of change in accounting method from

cash to accrual or accrual to cash, revenues for such 3-

year period shall, prior to the calculation of the annual

average, be restated to the accrual method. In any case,
where the completed contract method has been used to
account for revenues in such 3-year period, revenues
must be restated on an accrual basis using the percent-
age of completion method.

(2) In the case of a concern which does not kecp reg-

ular books of accounts, but which is subject to U.S.

Federal income taxation, “annual reccipts” shall be mea-

sured as reported, or to be reported to the U.S. Treasury

Department, Internal Revenue Service, for Federal

income tax purposes, except that any retum based on a

change in accounting method or on the completed con-

tract method of accounting must be restated as provided
for in the preceding paragraphs.

(b) Annual receipts of a concern that has been in busi-
ness for less than 3 complete fiscal years means its total
receipts for the period it has been in business, divided by
the number of weeks including fractions of a week that it
has been in business, and multiplicd by 52. In calculating
total reccipts, the definitions and adjustments rclated to a
change of accounting method and the completed contract
method of paragraph (a) above, are applicable.

“Number of employeces” is a mcasure of the average
employment of a business concern and means its average
employment, including the employces of its domestic and
forcign affiliates, based on the number of persons
employed on a full-time, part-time, temporary, or other
basis during each of the pay periods of the preceding 12
months. If a business has not been in existence for 12
months, “number of employecs” mcans the average
employment of such concern and its affiliates during the
period that such concern has been in existence based on the
number of persons employed during each of the pay peri-
ods of the period that such concern has been in business. If
a business has acquired an affiliate during the applicable
12-month period, it is necessary, in computing the appli-
cant's number of employees, to include the affiliate’s num-
ber of employees during the entire period, rather than only
its employces during the period in which it has been an
affiliate. The employees of a former affiliate are not includ-
ed, even if such concern had been an affiliate during a por-
tion of the period.

19.102 Size standards.

(a) The SBA establishes small business size standards
on an industry-by-industry basis. (See 13 CFR 121.)

(b) Small business size standards arc applied by—

(1) Classifying the product or service being acquired
in the industry whose definition, as found in the
Standard Industrial Classification (SIC) Manual, best
describes the principal nature of the product or service
being acquired;
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(2) Identifying the size standard SBA established for
that industry; and

(3) Specifying the size standard in the solicitation so
that offerors can appropriately represent themselves as
small or large.

(¢) For size standard purposes, a product or service shall
be classified in only one industry, whose definition best
describes the principal nature of the product or service
being acquired even though for other purposcs it could be
classified in more than one.

(d) When acquiring a product or service that could be
classified in two or more industries with different size stan-
dards, contracting officers shall apply the size standard for
the industry accounting for the greatest percentage of the
contract price.

(e) If a solicitation calls for more than one item and
allows offers to be submitted on any or all of the items, an
offeror must meet the size standard for each item it offers
to furnish. If a solicitation calling for more than one item
requires offers on all or none of the items, an offeror may
qualify as a small business by meeting the size standard for
the item accounting for the greatest percentage of the total
contract price. '

(f) Any concern which submits a bid or offer in its own
name, other than on a construction or service contract, but
which proposes to furnish a product which it did not itself
manufacture, is decmed to be a small business when it has
no more than 500 employces, and—

(1) Except as provided in subparagraphs (HY(2)
through ()(5) of this section, in the case of Government
acquisitions set-aside for small businesscs, such non-
manufacturer must furnish in the performance of the
contract, the product of a small business manufacturer
or producer, which end product must be manufactured
or produced in the United States. The term “ponmanu-
facturer” includes a concemn which can manufacture or
produce the product referred to in the specific acquisi-
tion but does not do so in connection with that acquisi-
tion. For size determination purposes there can be only
one manufacturer of the end item being procurcd. The
manufacturer of the end item being acquired is the con-
cern which, with its own forces, transforms inorganic or
organic substances including raw materials and/or mis-
cellaneous parts or components into such end item.
Whether a bidder on a particular acquisition is the man-
ufacturer or a nonmanufacturer for the purpose of the
size determination need not be consistent with whether
such concern is or is not a manufacturer for the purpose
of the Walsh-Healey Act. However, see the limitations
on subcontracting at 52.219-14 which apply to any
small business offeror other than a regular dealer for
purposes of set-asides and 8(a) awards.

(2) A concern which purchases items and packages
them into a kit is considered to be a nonmanufacturer
small business and can qualify as such for a given
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acquisition if it meets the size qualifications of a small Business Act. For the most current listing of classes
nonmanufacturer for the acquisition, and if more than for which SBA has granted a waiver, contact the
50 percent of the total value of the kit and its contents regional SBA office.
is accounted for by items manufactured by small (ii) Contracting officers may request that the SBA
business. waive the nonmanufacturer rule for a particular class
(3) If the acquisition is subject to and is actually pro- of products.
cured under “small purchase procedures”, such nonman- (iii) For a specific solicitation, a contracting offi-
ufacturer may furnish any domestically produced or cer may request a waiver of that part of the nonmanu-
manufactured product. facturer rule which requires that the actual manufac-
(4) For the purpose of receiving a Certificate of turer or processor be a small business concern if no
Competency on an unrestricted acquisition, a small known domestic small business manufacturers or
business nonmanufacturer may furnish any domestically processors can reasonably be expected to offer a
produced or manufactured product. product meeting the requirements of the solicitation.
(5) In the case of acquisitions set aside for small (iv) Requests for waivers shall be sent to the
business or awarded under section 8(a) of the Small Chairman of the Size Standards Policy Board, SBA
Business Act, when the acquisition is for a specific Central Office, 409 Third Street, SW., Washington,
product (or a product in a class of products) for which DC 20416.
the SBA has determined that there are no small busi- (g) The industry size standards are set forth in the fol-
ness manufacturers or processors in the Federal mar- lowing table. The table column labeled “SIC” follows the
ket, then— standard industrial classification code as published by the
(1) In such cases, section 637(a)(17)(A) of the Government in the Standard Industrial Classification
Small Business Act provides that the nonmanufactur- Manual. The Manual is intended to cover the entire field of
er may furnish any domestic product if such nonman- economic activities. It classifies and defines activities by
ufacturer is primarily engaged in the wholesale or industry categories and is the source used by SBA as a
retail trade and is a regular dealer, as defined pur- guide in defining industries for size standards. The number
suant to 41 U.S.C. 35(a) (sce 22.601), in the product of employees or annual receipts indicates the maximum
to be offered unless specifically exempted from sec- allowed for a concern, including its affiliates, to be consid-

tion 35(a) by section 7(j)(13)(C) of the Small ered small.
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SIC DESCRIPTION SIZE SIC DESCRIPTION SIZE
3555  Printing Trades Machinery .........ccounvniinins 500 3634  Electric Housewares and Fans........c.ccoeven.n. 750
3556  Food Products Machinery.........ccoenvermncenn. 500 3635 Houschold Vacuum Cleaners ...............u...... 750
3559  Special Industry Machinery, NEC. ......... 500 3639  Household Appliances, N.E.C. ...........cccc... 500
3561  Pumps and Pumping Equipment, Except 3641  Electric Lamps......ccocoeveevernienmnenieneineecnneene 1,000
Fluid Power PUmPS.....ccccoevevrenineneniscennes 500 3643  Cumrent-Carrying Wiring Devices ............... 500
3562  Ball and Roller Bearings .........cccevivvcenennnans 750 3644  Noncurrent-Carrying Wiring Devices ......... 500
3563  Air and Gas COMPIESSOLS ......eevrrevvreecsisuranne 500 3645 Residential Electric Lighting Fixtures......... 500
3564  Blowers and Exhaust and Ventilation Fans. 500 3646 Commercial, Industrial, and Institutional
3565  Packaging Machinery .......ouviiiivisieinnnn, 500 Electric Lighting Fixtures.......cccocvveeenne 500
3566  Speed Changers, Drives, and Gears ............ 500 3647  Vehicular Lighting Equipment.................... 500
3567 Industrial Furnaces and Ovens .........cccu. 500 3648  Lighting Equipment, NE.C. ......ccceovnvnnnne. 500
3568  Mechanical Power Transmission 3651 Radio and Television Receiving Sets,
Equipment, NE.C. ...ccceceviiinininnnne. 500 Except Communication Types................ 750
3569  General Industrial Machinery and 3652  Phonograph Records and Pre-Recorded
Equipment, NE.C. .....ccocevvinnnnnninnn 500 Magnetic Tape ......cccceveveeverenreneneceesennes 750
3571 COMPUIETS.....ocereeeeeereniiisiiesiesieresiesnsiesasaens 1,000 3661 Telephone and Telegraph Apparatus........... 1,000
3572  Computer Storage Devices.......couviinvnrinnne 1,000 3663  Radio and TV Communications Systems
3575  Computer Terminals.........oo.covviiiniinrinnnnns 1,000 and Equipment, and Broadcast and
3577 Computer Peripheral Equipment, NE.C. ... 1,000 Studio Equipment .........ccceceeveveneneereenenen. 750
3578  Calculating and Accounting Machines........ 1,000 3669  Other Communications Equipment, NE.C. 750
3579  Office Machines, NE.C. ..ccoovniincnininnn 500 3671  Electron Tubes.......ccocoeeevrmerenreeerceerenesinas 750
3581  Automatic Merchandising Machines........... 500 3672  Printed Circuit Boards.........cccccoveriininiinnnnins 500
3582  Commercial Laundry, Dry Cleaning, and 3674  Semiconductors and Related Devices ......... 500
Pressing Machings .......c.occnenncevcnnne. 500 3675  Electronic Capacitors........coivurmiecrinciuninenn, 500
3585  Refrigeration and Heating Equipment......... 750 3676  Resistors, for Electronic Applications......... 500
3586  Measuring and Dispensing Pumps .............. 500 3677  Electronic Coils, Transformers, and Other
3589  Service Industry Machines, NE.C. ............ 500 INAUCKOLS ....ooveeiirerenrrrenee e senecsecrine e 500
3592  Carburetors, Pistons, Piston Rings, and 3678  Connectors, for Electronic Applications ..... 500
VaVES ..cooveeeeieirtetrerare e steesvesesvesssnnene 500 3679  Electronic Components, NEC. ............... 500
3593  Fluid Power Cylinders and Actuators.......... 500 3691  Storage Batteries........covivnienenieniniiniinicnnnns 500
3594  Fluid Power Pumps and Motors................... 500 3692  Primary Batteries, Dry and Wet................... 1,000
3596  Scales and Balance, Except Laboratory ...... 500 3694  Electrical Equipment for Internal Combus-
3599  Machinery, Except Electrical, NEC. ... 500 tion ENINES ....ccveceevieiieceenreenrie e 750
3695  Recording Media.......ccocvvveeemeerrneccecennnennns 1,000
Major Group 36-Electrical and Electronic Machinery, 3699  Electrical Equipment, and Supplies, NE.C. 750

3612

3613
3621
3624
3625
3629
3631
3632

3633

Equipment and Supplies
Power, Distribution and Specialty

Transformers......ccoevevniinneieceiceccscnenniens 750
Switchgear and Switchboard Apparatus...... 750
Motors and GEnerators ..........cceecereeeerererennss 1,000
Carbon and Graphite Products...........cccoeu. 750
Relays and Industrial Controls .................... 750
Electrical Industrial Apparatus, N.E.C. ..... 500
Household Cooking Equipment .................. 750
Household Refrigerators and Home and

Farm Freezers .....covvvevvivicininenoniinnnanes 1,000
Household Laundry Equipment................... 1,000

3711
3713
3714
3715
3716
3721
3724
3728
3731

Major Group 37-Transportation Equipment

Motor Vehicles and Passenger Car Bodies . 1,000

Truck and Bus Bodies ......ccceovviiriniiiinininns 500
Motor Vehicle Parts and Accessories.......... 750 |
Truck Trailers ....c.cccoviviniiienniniiiiiinin 500
Motor HOmES.......ccc.cocvvimireerenerimniicccriaas 1,000
AITCIaAfl ... 1,500
Aircraft Engines and Engine Parts .............. 1,000
Aircraft Equipment, NE.C...........cccoueeeee 1,000
Shipbuilding and Repair of Nuclear

Propelled Ships .......covereievrniniiicinniinins 1,000

Notes: Size standards preceded by a dollar sign ($) are in millions of dollars. All others are in number of employees unless specified otherwise.

N.E.C.: Not Elsewhere Classified



19.102 FEDERAL ACQUISITION REGULATION (FAR)
SIC DESCRIPTION SIZE SIC DESCRIPTION SIZE
Shipbuilding of Nonnuclear Propelled 3873  Waitches, Clocks, Clockwork Operated
Ships and Nonpropelled Ships................ 1,000 Devices, and Parts.........cccecevrvrericicencnnnnn, 500
Ship Repair (including Overhauls and
Conversions) Performed on Nonnuclear Major Group 39-Miscellaneous Manufacturing
Propelled and Nonpropelled Ships East Industries
of the 108 Meridian ........c..occecevervenerennne 1,000 3911  Jewelry, Precious Metal........c.occceervverennuneene 500
Ship Repair (including Overhauls and 3914  Silverware, Plate Ware, and Stainless
Conversions) Performed on Nonnuclear Steel WIIE .ocvvveriviiiniinimiiiieisiiesnns 500
Propelled and Nonpropelled Ships West 3915  Jewelers' Findings and Materials, and
of the 108 Meridian ..........ccovvivinininiiann 1,000 Lapidary WOrK.......oceecvinvminenvasnisssees 500
3732  Boat Building and Repairing............ocveueene. 500 3931  Musical Instruments .........cocecvrevereeercenrerereens 500
3743  Railroad Equipment...........cocooviirnmiirinnne. 1,000 3042 DOMS covcriierercirnreir e s 500
3751  Motorcycles, Bicycles, and Parts................. 500 3944  Games, Toys, and Children's Vehicles;
3761  Guided Missiles and Space Vehicles........... 1,000 Except Dolls and Bicycles..........cccune... 500
3764  Guided Missile and Space Vehicle Propul- 3949  Sporting and Athletic Goods, N.E.C. ........ 500
sion Units and Propulsion Unit Parts...... 1,000 3951  Pens, Mechanical Pencils, and Parts............ 500
3769  Guided Missile and Space Vehicle Parts 3952  Lead Pencils, Crayons, and Artists'
and Aucxiliary Equipment, NE.C. .......... 1,000 Materials .....ccoeevevermreeceniereieccenereies 500
3792  Travel Trailers and Campers .........ceccoveneeee. 500 3953  Marking DeviCes .....coccoevervenininienecccccennn, 500
3795  Tanks and Tank Components ............c..c...... 1,000 3955  Carbon Paper and Inked Ribbons................ 500
3799  Transportation Equipment, NE.C. ............ 500 3961  Costume Jewelry and Costume Novelties,
Except Precious Metal ........ccooveinenee. 500
Major Group 38-Measuring, Analyzing, and 3965  Needles, Pins, Buttons, and Clothing
Controlling Instruments; Photographic, Medical, Fasteners ..., 500
and Optical Goods; Watches and Clocks 3991  Brooms and Brushes..........cocvvveevveererreninnene 500
3812  Search, Detection, Navigation, and Guidance 3993  Signs and Advertising Displays................... 500
Systems and Instruments ..........ccceceeeeee 750 3995  Burial Caskets....cocovvenivieveecenneceecrine, 500
3821  Laboratory Apparatus and Furniture ........... 500 3996  Linoleum, Asphalted-Felt-Base, and Other
3822  Automatic Controls for Regulating Hard Surface Floor Coverings, NEC. .. 750
Residential and Commercial 3999  Manufacturing Industries, NEC. .............. 500

Environments and Appliances ................ 500
3823  Industrial Instruments for Measurement,
Display, and Control of Process

Variables, and Related Products.............. 500
3824  Totalizing Fluid Meters and Counting

DEVICES 1uviieereeireei et 500
3825  Instruments for Measuring and Testing of

Electricity and Electrical Signals............ 500
3826  Analytical Instruments.........c.coceneeereeeneenenes 500
3827  Optical Instruments .......ccccoceeverevieeneneninnn. 500

3829  Measuring and Controlling Devices, NE.C. 500
3841  Surgical and Medical Instruments and

APDPATALUS .....overevireeeieieenie et sesrenenens 500
3842  Orthopedic, Prosthetic, and Surgical

Appliances and Supplies.......ccccccceevennene. 500
3843  Dental Equipment and Supplies .................. 500
3844  X-Ray Apparatus and Tubes ........cccocueueens 500
3845  Electromedical and Electro Therapeutic

ADDATAtUS ..ot 500
3851  Ophthalmic GOOdS......ccveveeveerennieciiniiiinnn, 500
3861  Photographic Equipment and Supplies........ 500

DIVISION E—TRANSPORTATION,

COMMUNICATIONS, ELECTRIC, GAS AND

4011
4013

SANITARY
SERVICES
Major Group 40-Railroad Transportation
Railroads, Line-Haul Operating .................. 1,500
Switching and Terminal Establishments ..... 500

Major Group 41-Local and Suburban Transit and
Interurban Highway Passenger Transportation

4111
4119
4121
4131

4141

4142

Local and Suburban Transit..........ccccevenene. $3.5
Local Passenger Transportation, NE.C. .... $3.5
TAXICAD ..vvvcecce v e $3.5
Intercity and Rural Highway Passenger

Transportation...........c.ceceeveveerienvnveecenenens $3.5
Local Passenger Transportation Charter

SEIVICE c.vuvvcireerieeieseeeneeesi e ee e $3.5
Passenger Transportation Charter Service,

Except Local ... $3.5

Notes: Size standards preceded by a dollar sign (3) are in millions of dollars. All others are in number of employees unless specified otherwise.

N.E.C.: Not Elsewhere Classified
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PART 19—SMALL BUSINESS AND SMALL DISADVANTAGED BUSINESS CONCERNS 19.102

SIC DESCRIPTION SIZE SIC DESCRIPTION SIZE
4151  School BUSES .....cccceveeerriinriririe st e svenes $3.5 4741  Railroad Car Rental........ccoeuvrernrnrererecnnnnan. $3.5
4173  Bus Terminal and Service Facilities............ $3.5 4783  Packing and Crating ........ccovvevveeviivrrennenens. $125
4785  Inspection Services, Fixed Facilities, NE.C.. $3.5
Major Group 42-Motor Freight Transportation 4789  Services Incidental to Transportation,
and Warehousing NEC. s nreeenens $3.5
4212 Local Trucking Without Storage” ............... $12.5
4213  Trucking, Except Local .......cevvevvernionnnnns $12.5 Major Group 48-Communications
4214  Local Trucking With Storage ........ccovererennns $12.5 4812  Radio Telephone Communication Services 1,500
4215  Courier, Services, Except By Air.....oovnene, $12.5 4813  Telephone Communications, Except Radio
4221  Farm Product Warchousing and Storage..... $12.5 Telephone .......ccvinevercnneeierecne e 1,500
4222 Refrigerated Warehousing...........cccevenenns $12.5 4832  Radio Broadcasting ............coeevrveverrereninnnns $3.5
4225  General Warehousing and Storage .............. $12.5 4833  Television Stations ..........eceeeeeerevevecreieneenenn $7.0
4226  Special Warchousing and Storage, NE.C. ... $12.5 4841  Cable and Other Pay TV......cccoevevvveennane. $75
4231  Terminal and Joint Terminal Maintenance 4899  Communications Services, NEC. ............ $7.5
Facilities for Motor Freight
Transporfation..........cccecevvverreeerevueresiennns $3.5 Major Group 49-Electric, Gas, and Sanitary Services
4911  Electric ServiCes........ccevvumrerrermrreerenrerennnn. 214
Major Group 44-Water Transportation8 4924  Natural Gas Distribution..........ccccceeveeeeeernnnns 500
4412 Deep Sea Foreign Transportation of 4941  Water Supply ...ccocoeeenieecee e $3.5
Freight......oceeeeeeceeeeee 500 4952  Sewage SyStems ..........ccoeveveveeieeieeereeerennnan $3.5
4424 Deep Sea Domestic Transportation of 4953  Refuse Systems!! ..........ccccoviiiieirinennne. $6.0
Freight ... 500 4959  Sanitary Services, NE.C. .....ccccvvrennns $35
4432  Freight Transportation on the Great Lakes 4961  Steam Supply.....ccooveeeeiiviniceieee e $6.0
and Saint Lawrence Seaway ................... 500 4971  Irrigation SysStemsS.........ccccecevieieieeeersrenianen.. $35
4449  Water Transportation of Freight, NE.C. .... 500
4481  Deep Sea Transportation of Passengers, DIVISION F—WHOLESALE TRADE
Except by Ferries ....oovvviveieeieverecreenne 500 (Not applicable to Government Acquisition of Supplies. The
4482 FeITICS ..vvvveerereeietreirnreresierense et eveve e s enns 500 nonmanufacturer size standard of 500 employees shall
4489  Water Transportation of Passengers, NE.C. 500 be used for Government acquisition of supplics.)
4491  Marine Cargo Handling...........ccccccvmvevennenen. $12.5 Major Group 50-Durable Goods
4492  Towing and Tugboat Services.........ccceeuun.. $3.5 5012 Automobiles and Other Motor Vehicles...... 100
4493 Marinas ...ccoeeeeeeinencnen s $3.5 5013 Motor Vehicle Parts and Supplies, New...... 100
4499  Water Transportation Services, NE.C, ... $3.5 5014  Tires and Tubes ......ooveeeeereeeeeeeeee e 100
5015  Motor Vehicle Parts, Used .........cccueeeeuereees 100
Major Group 45-Transportation by Air8 5021 FUMiture ....oocconereneecneneener e seies 100
4512 Air Transportation, Scheduled..................... 91,500 5023  Home Furnishings .........coovveveevvinrveenennnn., 100
4513 Air Courier SEIVICES .ueveumvuereeeeeveeeeeereeens 91,500 5031  Lumber, Plywood, and Millwork ................ 100
4522 Air Transportation, Nonscheduled .............. 91,500 5032 Brick, Stone, and Related Products.............. 100
4581 Services Related to Air Transportation ....... $3.5 5033  Roofing, Siding, and Insulation................... 100
5039  Construction Materials, NEC. ................. 100
Major Group 46-Pipe Lines, Except Natural Gas 5043  Photographic Equipment and Supplies........ 100
4612  Crude Petroleum Pipe Lines........................ 1,500 5044  Office Equipment ..........ccceveevvereeereersenrenenn. 100
4613  Refined Petroleum Pipe Lines..................... 1,500 5045  Computers and Computer Peripheral
4619  PipeLines, NE.C. ......ccoevivniviiieeeenene $17.0 Equipment and Software......................... 100
5046  Commercial Equipment, N.E.C. ................ 100
Major Group 47-Transportation Services 5047  Medical and Hospital Equipment................ 100
4724 Travel AGENCIES......ovecueeveerirreriisieieeens 10$0.5 5048 Ophthalmic GoOdS..........ccoeeemirucrireinnes 100
4725  Tour Operators.....ccvvvrvireeeseirnsrerereresesenns $3.5 5049  Professional Equipment, NEC. ................. 100
4729  Arrangement of Passenger Transpor- 5051  Metals Service Centers and Offices ............ 100
tation, NE.C. ..oooviiiiievcceeiene $3.5 5052  Coal and Other Minerals and Ores............... 100
4731  Freight Forwarding and Arrangement......... $125 5063  Electrical Apparatus and Equipment........... 100

Notes: Size standards preceded by a dollar sign ($) are in millions of dollars. All others are in number of employees unless specified otherwise.

N.E.C.: Not Elsewhere Classified

(FAC90-16) 19-15



FAC 90—16 DECEMBER 21, 1992

19.102 FEDERAL ACQUISITION REGULATION (FAR)
SIC DESCRIPTION SIZE SIC DESCRIPTION SIZE
5064  Electrical Appliances, Television and 5162  Plastics Materials and Basic Shapes............ 100
Radi0 SELS ...vereerereereerircirinniincrerensenenas 100 5169 Chemicals and Allied Products, NEC. ... 100
5065  Electronic Parts and Equipment .................. 100 5171  Petroleum Bulk Stations and Terminals...... 100
5072  Hardware ..........cooeeeviiiiininsinneessiesarenseens 100 5172  Petroleum and Petroleum Products Wholesalers,
5074  Plumbing and Heating Equipment and Except Bulk Station and Terminals........ 100
Supplies (Hydronics) .........cceeeeecesrvnees 100 5181 Beerand Ale......ceecveevnivcniniiiininieirenennn 100
5075 Warm Air Heating and Air Conditioning 5182  Wines and Distilled Alcoholic Beverages... 100
Equipment and Supplies ........c.cooveeeeeeene 100 5191  Farm SupplieS......occevimvimmiisinicnnneniiinnnens 100
5078  Refrigeration Equipment and Supplies........ 100 5192  Books, Periodicals, and Newspapers........... 100
5082  Construction and Mining Machinery and 5193  Flowers and Florists' Supplies..................... 100
EqQUIPMENt......cccoiiiiiiiieirisnanieessennenns 100 5194  Tobacco and Tobacco Products................... 100
5083  Farm and Garden Machinery and 5198  Paints, Varnishes, and Supplies................... 100
EQUIPIEDL c..voviiisevercriiisine e ieensessesiasenes 100 5199  Nondurable Goods, NE.C. ......cccorviniennins 100
5084  Industrial Machinery .........cooviniiiiiencnnnne. 100
5085  Industrial SUpplies.......ccovvvviviiinneninniannn 100 DIVISION G—RETAIL TRADE
5087 Service Establishment Equipment and (Not applicable to Government Acquisition of Supplies. The
SUPPHES.....oeeerervrrecnrersrsnsirsrsiesesss s 100 nonmanufacturer size standard of 500 employees shall
5088  Transportation Equipment and Supplies, be used for Government acquisition of supplies.)
Except Motor Vehicles .........ocvvnienenee. 100 Major Group 52-Building Materials, Hardware,
5091  Sporting and Recreational Goods................ 100 Garden Supply, and Mobile Home Dealers
5092  Toys and Hobby Groups and Supplies......... 100 5211  Lumber and Other Building Materials
5093  Scrap and Waste Materials ..........ooooevecnenes 100 DEALELS ....ocveeieeesrieeerirereeeene st asee b seanen $3.5
5094  Jewelry, Watches, Diamonds and Other 5231  Paint, Glass, and Wallpaper Stores.............. $3.5
Precious StONES.......ccvveviinvirreirenieiesnannes 100 5251  Hardware SHOTES ......cccevivvirimiieiienieienrniieneas $3.5
5099  Durable Goods, NE.C. ...ccccovrinirnnnennnnn. 100 5261  Retail Nurseries, Lawn and Garden Supply
SEOTES ..vvvvirirereneseresessenseseesseasestsesesesossans $3.5
Major Group 51-Wholesale Trade-Nondurable Goods 5271  Mobile Home Dealers..........ccoovivnrennnenene. $6.5
5111  Printing and Writing Paper..........ccccocecenenn 100
5112  Stationery SUppHes........ccveviiieeernrniarcennens 100 Major Group 53-General Merchandise Stores
5113  Industrial and Personal Service Paper ......... 100 5311  Department StOT€S ........cccoviuirivrrermvesasannnnas $13.5
5122  Drugs, Drug Proprietaries, and Druggists' 5331  Variety StOres ......cconiiiininineeininnnnssennenne $5.5
SUNALIES ....overiernisiniirni et 100 5399  Miscellaneous General Merchandise Stores  $3.5
5131  Piece Goods and Notions..........evverreennvenn 100
5136 Men's and Boys' Clothing and Furnishings. 100 Major Group 54-Food Stores
5137 Women's, Children's and Infants' Clothing 5411 Grocery StOreS ......cocemeemviviirissisissessaeenans $135
and ACCESSOTIES .....ccovmrrernnerviriresseseanens 100 5421  Meat and Fish (Seafood) Markets ............... $3.5
5139  FOOIWEAT ...cccererereccrismniriiiresiosensessnsessenes 100 5431  Fruit Stores and Vegetable Markets ............ $3.5
5141  Groceries, General Line.......c.cocvveniiveninnnns 100 5441  Candy, Nut, and Confectionery Stores......... $3.5
5142  Frozen FOOdS ......comriiieneenemmsenisesersseresnans 100 5451  Dairy Products StOres............cocoeeeriiinrsnnennns $3.5
5143  Dairy Products.........cccoereemericireinnrernnsessnnns 100 5461  Retail BaKEries. ...oovrevevemreevereeenininicsnsrinnins $3.5
5144  Poultry and Poultry Products.............cccenee 100 5499  Miscellancous Food Stores.........cocovevnvennnn. $3.5
5145  ConfeCtionery .......coccevsviirisrinieseeisneessesenens 100
5146  Fish and Seafoods.........cccvvvmiiiciniinieienence. 100 Major Group 55-Automotive Dealers and Gasoline
5147  Meats and Meat Products ..........ccvviinienna. 100 Service Stations
5148  Fresh Fruits and Vegetables ..o 100 5511  Motor Vehicle Dealers (New and Used) ..... $17.0 |
5149  Groceries and Related Products, N.E.C. ..... 100 5521 Motor Vehicle Dealers (Used Only)............ $11.5
5153 GIAIMN ..ociiirrrererecee s eeenessesesessrensans 100 5531  Auto and Home Supply Stores ............cc.uu. $3.5
5154  Livestock ....cccvevevrnininiiiinenieiennsninsenninns 100 5541  Gasoline Service Stations.......ccceeveveeevenene $4.5
5159  Farm-Product Raw Materials, NE.C. ...... 100 5551  Boat Dealers .....oovveveveininiriiecveninneciesnienenas $3.5

Notes: Size standards preceded by a dollar sign ($) are in miltions of dollars. All others are in number of employees unless specified otherwise.
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PART 19—SMALL BUSINESS AND SMALL DISADVANTAGED BUSINESS CONCERNS 19.102
SIC DESCRIPTION SIZE SIC DESCRIPTION SIZE
7819  Services Allied to Motion Picture Major Group 82-Educational Services
Production.........c.cccceveenreieievecvesnneiennne. $14.5 8211  Elementary and Secondary Schools ............ $3.5
7822  Motion Picture and Tape Distribution......... $145 8221  Colleges and Universities, NE.C. ............. $3.5
7829  Services Allied to Motion Picture 8222  Junior COIleges ........cccevmvmvvverriesriicrieianen $3.5
Distribution..........ccceeeveveceienvreerevnrenn, $3.5 8231  Libraries and Information Centers............... $3.5
7832  Motion Picture Theaters, Except Drive-in... $3.5 8243  Data Processing Schools.........cccccvvvereeuenene. $3.5
7833  Drive-in Motion Picture Theaters................ $3.5 8244  Business and Secretarial Schools ................ $3.5
7841  Video Tape Rental.......c..ccccceeceeiveniririinenns $35 8249  Vocational Schools, NE.C. .......ccoeeveenee $3.5
8299  Schools and Educational Services, NE.C... $3.5
Major Group 79-Amusement and Recreation Services, 8299  Flight Training Services ........cooeeevvvvneeeenee. $12.5
Except Motion Pictures
7911  Dance Halls, Studios, and Schools............... $3.5 Major Group 83-Social Services
7922 Theatrical Producers (Except Motion 8322  Individual and Family Social Services ........ $3.5
Pictures) and Miscellaneous Theatrical 8331  Job Training and Related Services............... $3.5
SEIVICES ..vivvrerireieniiete et $3.5 8351  Child Day Care Services ........ccoocovvverernennne. $3.5
7929  Bands, Orchestras, Actors, and Other 8361  Residential Care............ccceeverrveereeeveeeeeeanee, $3.5
Entertainers and Entertainment Groups..  $3.5 8399  Social Services, NE.C. .....ccccocoevvvvvirnninne, $3.5
7933 Bowling AlleyS......cccoceveeeeeveceiiecrreeecinen $3.5
7941  Professional Sports Clubs and Promoters.... $3.5 Major Group 84-Museums, Botanical,
7991  Physical Fitness Facilities.............ccccevene.nn. $3.5 Zoological Gardens
7993  Coin-Operated Amusement Devices ........... $3.5 8412  Museums and Art Galleries ...........oeoneeen. $3.5
7996 Amusement Parks..........c.cocoeeieeriieinennn, $35 8422  Botanical and Zoological Gardens .............. $3.5
7997  Membership Sports and Recreation Clubs.. $3.5
7999  Amusement and Recreation Services, N.E.C. Major Group 86-Membership Organizations
$3.5 8611  Business ASSOCIAtONS .........coeeevvevererneeeennenes $3.5
8621  Professional Organizations...............o.......... $3.5
Major Group 80-Health Services 8631  Labor Organizations.............cceeveeveeirecveennene. $35
8011  Offices and Clinics of Doctors of 8641  Civic and Social Associations..................... $3.5
Medicine ........cccoevereeeeceeviee e $3.5 8651  Political Organizations ............c.cccvevrvenenene. $3.5
8021  Offices and Clinics of Dentists.................... $35 8661  Religious Organizations ...............cveeeveeeneee. $3.5
8031  Offices of Osteopathic Physicians............... $35 8699  Membership Organizations, NE.C. ........... $3.5
8041  Offices of ChirOpractors........coccoevurveereneecn. $3.5
8042  Offices of Optometrists .........ccovveverrrerrenee. $3.5 Major Group 87-Miscellaneous Services
8043  Offices of Podiatrists ..........cccceveevevevireenenn, $3.5 8711  Engineering Services:
8049  Offices of Health Practitioners, NE.C........ $3.5 Military and Aerospace Equipment and
8051  Skilled Nursing Care Facilities.................... $3.5 Military Weapons ...........coecvverrerrvrvennen. $135
8052  Intermediate Health Care Facilities.............. $3.5 Marine Engineering and Naval
8059  Nursing and Personal Care Facilities, ATChItECtUTE ...covovrveerrririrreeeiier e seevennes $9.0
NEC. o $3.5 Other Engineering Services .......o.......... $2.5
8062  General Medical and Surgical Hospitals ..... $3.5 8712  Architectural Services (Other Than Naval)., $2.5
8063  Psychiatric HOSPItalS ........cceveeeririrenrinnaenne $3.5 8713 Surveying SErviCes.......ccvvevrverersvisesnnones $25
8069  Specialty Hospitals, Except Psychiatric ...... $3.5 8721  Accounting, Auditing, and Bookkeeping
8071  Medical Laboratories. .......covvveveueerisiresevenee $3.5 SEIVICES ..cvuvrrvrrnresiririsissessesssssesessesensnses $4.0
8072  Dental Laboratories ..........cocoeevevriicrineirenne $3.5 8731  Commercial Physical and Biological
8082  Home Health Care Agencies.........c.oun...... $3.5 RESEAICh.......vverreererirereee s 19500
8092  Kidney Dialysis Centers...........cccccoovurervnanne $3.5 AILCIAE ..o sr v b 1,500
8093  Specialty Outpatient Clinics, N.EC. ......... $3.5 Aircraft Parts, and Auxiliary Equipment
8099  Health and Allied Services, NE.C. ........... $3.5 Aircraft Engines and Engines Parts ........ 1,000
Space Vehicles and Guided Missiles, their
Major Group 81-Legal Services Propulsion Units, their Propulsion Unit Parts,
8111  Legal SErviCes .......ccucemeivvuveronennrivenseosonss $3.5 and their Auxiliary Equipment and Parts 1,000

Notes: Size standards preceded by a dollar sign ($) are in millions of dollars. All others are in number of employees unless specified otherwise.

N.E.C.: Not Elsewhere Classified
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SIC DESCRIPTION SIZE

19.102
SIC DESCRIPTION SIZE
Other Commercial Physical and
Biological Research .........cooevnriirnenenne 500
8732  Commercial Economic, Sociological and
Educational Research............coceuevvinnnen. $3.5
8733  Noncommercial Research Organizations.... $3.5
8734  Testing Laboratories. ........cocrrvrvrvrsenasenene $3.5
8741  Management Services.........ocovrvmvmririrncennns $3.5
8742  Management Consulting Services, NEC... $3.5
8743  Public Relations SErvices .......ccoccvvveisiniennns $3.5
8744  Facilities Support Management Services .... 20$3.5
- Base Maintenance!7 ........ccooevennscicienns $13.5
8748  Business Consulting Services, NEC. ....... $3.5
Major Group 89-Miscellaneous Services
8999  Services, N.E.C. .o $3.5
FOOTNOTES
1 Reserved.

2 SIC-1629: To be considered small, a firm must
perform the dredging of at least 40 percent of the yardage
with its own dredging equipment or equipment owned by
another small dredging concern.

3 SIC Division D—Manufacturing: “Rebuilding on a
factory basis or equivalent.” For rebuilding machinery or
equipment on a factory basis, use SIC code applicable for
new manufactured product. The appropriate size standard
is not limited to manufacturers. Ordinary repair services or
preservation operations, however, are not considered
rebuilding activities.

4 SIC-2033: For purposes of Government procurement
for food canning and preserving under SIC-2033, the
standard of 500 employees shall be exclusive of
agricultural labor as defined in section (k) of the Federal
Unemployment Tax Act, 68A Stat. 454, 26 U.S.C. (LR.C.
1954) 3306.

5 SIC-2911: For purposes of Government
procurement, the firm may not have more than 1,500
employees, nor may it have more than 75,000 barrels per
day capacity. This capacity may be measured in terms of
either crude oil or bona fide feedstocks or both, but the sum
total of the various petroleum-based inputs in the process
may not exceed 75,000 barrels. In addition to the direct
owned capacity of the concern in question, counted
capacity will include any leased facilities or any facilities
made available to the concern under an arrangement such
as (but not limited to) an exchange agreement or a
throughput, or other form, or processing agreement
(whereby another party processes the concern's own crude
or feedstocks). Such an arrangement would have the same
effect as though such facilities had been leased, and this
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would have to be included in the concern's own capacity.
The total product to be delivered in the performance of the
contract must be at least 90 percent refined by the
successful bidder from either crude oil or bona fide
feedstocks.

6 SIC-3011: For purposes of Government
procurement, a firm is small for bidding on a contract for
pneumatic tires within Census Classification Codes 30111
and 30112, provided that (1) the value of tires within
Census Classification Codes 30111 and 30112 which it
manufactured in the United States during the previous
calendar year is more than 50 percent of the value of its
total worldwide manufacture, (2) the value of pneumatic
tires within Census Classification Codes 30111 and 30112
which it manufactured worldwide during the preceding
calendar year was less than 5 percent of the value of all
such tires manufactured in the United States during said
period, and (3) the value of the principal products which it
manufactured or otherwise produced, or sold worldwide
during the preceding calendar year is less than 10 percent
of the total value of such products manufactured or
otherwise produced or sold in the United States during said
period.

7 SIC-4212: The Component “Garbage and Refuse,
Collecting and Transporting, Without Disposal” shall have
a size standard of $6.0 million. This is the same size
standard as SIC-4953, Refuse Systems.

8 Offshore Marine Services (Major Groups 44 and
45): The applicable size standard shall be $14 million for
firms furnishing specific transportation services to
concerns engaged in offshore oil and/or natural gas
exploration, drilling production, or marine research; such
services encompass passenger and freight transportation,
anchor handling, and related logistical services to and from
the work site or at sea.

9 SIC-4512, 4513, and 4522: Includes passenger or
cargo transportation requiring the use of one or more
helicopters or fixed-wing aircraft. This does not include
offshore marine transportation services as defined in

footnote 8.

10 SIC-4724 and 6531: As measured by total revenues,
but excluding funds received in trust for an unaffiliated
third party, such as bookings or sales subject to
commissions. The commissions received would be
included as revenue.

11 §1C-4953: “Garbage and Refuse, Collecting and
Transportation: Without Disposal,” a component of SIC-
4212, has the same size standard as SIC-4953.
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19.202-1

SUBPART 19.2—POLICIES

19.201 General policy.

(a) It is the policy of the Government to place a fair pro-
portion of its acquisitions, including contracts and subcon-
* tracts for subsystems, assemblies, components, and related
services for major systems, with small business concerns
and small disadvantaged business concerns. Such concerns
shall also have the maximum practicable opportunity to
participate as subcontractors in the contracts awarded by
any executive agency, consistent with efficient contract
performance. The Small Business Administration (SBA)
counsels and assists small business concerns and assists
contracting personnel to ensure that a fair proportion of
contracts for supplies and services is placed with small
business.

(b) Heads of contracting activities are responsible for
effectively implementing the Small Business and Small
Disadvantaged Business Utilization Programs within their
activities, including achieving program goals. They are to
ensure that contracting and technical personnel maintain
knowledge of small and small disadvantaged business pro-
gram requirements and take all reasonable action to
increase small business participation in their activities’
contracting processes.

(¢) The Small Business Act requires each agency with
contracting authority to establish an Office of Small and
Disadvantaged Business Utilization (see section (k) of the
Small Business Act and 13 CFR 125.4(g)(7)). Management
of the office shall be the responsibility of an officer or
employee of the agency who shall, in carrying out the pur-
poses of the Act—

(1) Be known as the Director of Small and
Disadvantaged Business Utilization;

(2) Be appointed by the agency head;

(3) Be responsible to and report directly to the agen-
cy head or the deputy to the agency head;

(4) Be responsible for the agency carrying out the
functions and duties in sections 8 and 15 of the Small
Business Act;

(5) Assist small business concerns in obtaining pay-
ments under their contracts, late payment, intcrest penal-
ties, or information on contractual payment provisions;

(6) Have supervisory authority over agency person-
nel to the extent that their functions and duties relate to
sections 8 and 15 of the Small Business Act;

(7) Assign a small business technical advisor to each
contracting activity within the agency to which the SBA
has assigned a representative (see 19.402)—

(i) Who shall be a full-time employee of the con-
tracting activity, well qualified, technically trained,
and familiar with the supplies or services contracted
for by the activity; and

(ii) Whose principal duty is to assist the SBA’s
assigned representative in performing functions and

duties relating to sections 8 and 15 of the Small

Business Act;

(8) Cooperate and consult on a regular basis with the
SBA in carrying out the agency’s functions and duties in
sections 8 and 15 of the Small Business Act;

(9) Make recommendations in accord with agency
regulations as to whether a particular acquisition should
be awarded under Subpart 19.5 as a set-aside (including
those involving Labor Surplus Areas), under Subpart
19.8 as a section 8(a) award, or under a procedure
authorized by section 1207 of Pub. L. 99-661, if appli-
cable.

(d) Small and Disadvantaged Business Utilization
Specialists shall be appointed and act in accord with agen-
cy regulations.

19.202 Specific policies.

In order to further the policy in 19.201(a), contracting
officers shall comply with the specific policies listed below
and shall consider recommendations of the agency Director
of Small and Disadvantaged Business Utilization, or the
Director's designee, as to whether a particular acquisition
should be awarded under Subparts 19.5, 19.8, or under a
procedure authorized by sec. 1207 of Pub. L. 99-661. The
contracting officer shall document the contract file when-
ever the Director's recommendations are not accepted.

19.202-1 Encouraging small business participation in
acquisitions.

Small business concerns shall be afforded an equitable
opportunity to compete for all contracts that they can per-
form to the extent consistent with the Government’s inter-
est. When applicable, the contracting officer shall take the
following actions:

(a) Divide proposed acquisitions of supplies and ser-
vices (except construction) into reasonably small lots (not
less than economic production runs) to permit offers on
quantities less than the total requirement.

(b) Plan acquisitions such that, if practicable, more than
one small business concern may perform the work, if the
work exceeds the amount for which a surety may be guar-
anteed by SBA against loss under 15 U.S.C. 694b.

(c) Ensure that delivery schedules are established on a
realistic basis that will encourage small business participa-
tion to the extent consistent with the actual requirements of
the Government.

(d) Encourage prime contractors to subcontract with
small business concerns (see Subpart 19.7).

(e)(1) Provide a copy of the proposed acquisition pack-
age to the SBA procurement center representative at least
30 days prior to the issuance of the solicitation if—

(i) The proposed acquisition is for supplies or ser-
vices currently being provided by a small business
and the proposed acquisition is of a quantity or esti-
mated dollar value, the magnitude of which makes it

(FAC 90-16) 19-23



FAC 90—16 FEBRUARY 19, 1992

19.202-2

FEDERAL ACQUISITION REGULATION (FAR)

unlikely that small businesses can compete for the

prime contract, or

(ii) The proposed acquisition is for construction
and seeks to package or consolidate discrete con-
struction projects and the magnitude of this consoli-
dation makes it unlikely that small businesses can
compete for the prime contract.

(2) The contracting officer shall also provide a state-
ment explaining why the—

(i) Proposed acquisition cannot be divided into
reasonably small lots (not less than economic pro-
duction runs) to permit offers on quantities less than
the total requirement;

(ii) Delivery schedules cannot be established on a
realistic basis that will encourage small business par-
ticipation to the extent consistent with the actual
requirements of the Government;

(iii) Proposed acquisition cannot be structured so
as to make it likely that small businesses can com-
pete for the prime contract; or

(iv) Consolidated construction project cannot be
acquired as separate discrete projects.

(3) The 30-day notification process shall occur con-
currently with other processing steps required prior to
the issuance of the solicitation.

(4) If the contracting officer rejects the SBA procure-
ment center representative's recommendation, made in
accordance with 19.402(c)(2), the contracting officer
shall document the basis for the rejection and notify the
SBA procurcment center representative in accordance
with 19.505.

19.202-2 Locating small business sources.

The contracting officer shall, to the extent practicable,
encourage maximum participation by small business con-
cerns, small disadvantaged business concerns, and women-
owned small business concerns in acquisitions by taking
the following actions:

(a) Include on mailing lists all established and potential
small business sources, including those located in labor
surplus arcas, if the concerns have submitted acceptable
applications or appear from other representations to be
qualified small business concerns.

(b) Before issuing solicitations, make every rcasonable
effort to find additional small business concerns, unless
lists are already excessively long and only some of the con-
cerns on the list will be solicited. This effort should include
contacting the agency SBA procurement center representa-
tive, or if there is none, the SBA.

(c) Publicize solicitations and contract awards in the
“Commerce Business Daily” (see Subparts 5.2 and 5.3).

19.202-3 Equal low bids.
In the event of equal low bids, awards shall be made
first to small business concerns which are also labor sur-
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plus area concems, and second to small business concerns
which are not also labor surplus area concerns.

19.202-4 Solicitation.

The contracting officer shall encourage maximum
response to solicitations by small business, small disadvan-
taged business concerns, and women-owned small business
concerns by taking the following actions:

(a) Allow the maximum amount of time practicable for
the submission of offers.

(b) Furnish specifications, plans, and drawings with
solicitations, or furnish information as to where they may
be obtained or examined.

(c) Send solicitations to (1) all small business concerns
on the solicitation mailing list, or (2) a pro rata number of
small business concerns when less than a complete list is
used.

(d) Provide to any small business concern, upon its
request, a copy of bid sets and specifications with respect
to any contract to be let, the name and telephone number of
an agency contact to answer questions related to such
prospective contract and adequate citations to each major
Federal law or agency rule with which such business con-
cern must comply in performing such contract other than
laws or agency rules with which the small business must
comply when doing business with other than the
Government.

19.202-5 Data collection and reporting requirements.

Agencies shall measure the extent of small business par-
ticipation in their acquisition programs by taking the fol-
lowing actions:

(a) Require each prospective contractor to represent
whether it is a small business, small disadvantaged busi-
ness concern, or women-owned small business (see the
provisions at 52.219-1, Small Business Concern
Representation, 52.219-2, Small Disadvantaged Business
Concern Representation, and 52.219-3, Women-Owned
Small Business Representation).

(b) Accurately measure the extent of participation by
small business concerns, small disadvantaged business
concerns, and women-owned small businesses in
Government acquisitions in terms of the total value of con-
tracts placed with small business concerns during each fis-
cal year, and report data to the SBA at the end of each fis-
cal year (sec Subpart 4.6).

19.202-6 Determination of fair market price.

Agencies shall determine the fair market price of small
business set-aside and 8(a) contracts as follows:

(a) For total and partial small business set-aside contracts,
the fair market price shall be the price achieved in accordance
with the reasonable price guidelines in 15.805-2.
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22.1020 Seniority lists.

If a contract is performed at a Federal facility where
employees may be hired/retained by a succeeding contrac-
tor, the incumbent prime contractor is required to furnish a
certified list of all service employees on the contractor’s or
subcontractor’s payroll during the last month of the con-
tract, together with anniversary dates of employment, to the
contracting officer no later than 10 days before contract
completion. (See paragraph (n) of the clause at 52.222-41,
Service Contract Act of 1965, as amended.) At the com-
mencement of the succeeding contract, the contracting offi-
cer shall provide a copy of the list to the successor contrac-
tor for determining employee eligibility for vacation or
other fringe benefits which are based upon length of ser-
vice, including service with predecessor contractors if such
benefit is required by an applicable wage determination.

22.1021 Substantial variance hearings.

(@) A contracting agency or other interested party may
request a hearing on an issue presented in 22.1013(a). To
obtain a hearing for the contracting agency, the contracting
officer shall submit a request through appropriate channels
(ordinarily the agency labor advisor) to Administrator,
Wage and Hour Division, Employment Standards
Administration, U.S. Department of Labor, Washington DC
20210, with sufficient data to support a prima facie show-
ing that the rates at issue vary substantially from those pre-
vailing for similar services in the locality. The request
shall also include (1) the number of the wage determina-
tions at issue, (2) name of contracting agency, (3) status of
the acquisition and any estimated acquisition dates (e.g.,
bid opening, award, and commencement of performance),
and (4) names and addresses, if known, of interested par-
ties.

(b) Unless the Administrator determines that extraordi-
nary circumstances exist, the Administrator will not con-
sider requests for a hearing unless received as specified in
subparagraphs (b)(1) and (b)(2) of this section—

(1) For sealed bid contracts, more than 10 days
before the award of the contract;

(2) For negotiated contracts and for contracts with
provisions extending the initial term by option, before
the commencement date of the contract or the follow-up
option period, as the case may be.

22.1022 Withholding of contract payments.

Any violations of the clause at 52.222-40, Service
Contract Act of 1965, as amended—Contracts of $2,500 or
Less, or the clause at 52.222-41, Service Contract Act of
1965, as amended, renders the responsible contractor liable
for the amount of any deductions, rebates, refunds, or
underpayments (which includes nonpayment) of compen-
sation due employees performing the contract. The con-
tracting officer may withhold—or, upon writtcn request of
the Department of Labor from a level no lower than that of

Assistant Regional Administrator, Wage and Hour
Division, Employment Standards Administration,
Department of Labor, shall withhold—the amount needed
to pay such underpaid employees from accrued payments
due the contractor on the contract, or on any other prime
contract (whether subject to the Service Contract Act or
not) with the contractor. The agency shall place the
amount withheld in a deposit fund. Such withheld funds
shall be transferred to the Department of Labor for dis-
bursement to the underpaid employees on order of the
Secretary (or authorized representatives), an
Administrative Law Judge, or the Board of Service
Contract Appeals. In addition, the Department of Labor
has given blanket approval to forward withheld funds
pending completion of an investigation or other administra-
tive proceeding when disposition of withheld funds
remains the final action necessary to close out a contract.

22.1023 Termination for default.

As provided by the Act, any contractor failure to com-
ply with the requirements of the contract clauses related 1o
the Act may be grounds for termination for default (sce
paragraph (k) of the clause at 52.222-41, Service Contract
Act of 1965, as amendead).

22.1024 Cooperation with the Department of Labor.

The contracting officer shall cooperate with
Department of Labor representatives in the examination of
records, interviews with service employees, and all other
aspects of investigations undertaken by the Department.
When asked, agencies shall furnish the Wage and Hour
Administrator or a designee, any available information on
contractors, subcontractors, their contracts, and the nature
of the contract services. The contracting officer shall
promptly refer, in writing to the appropriate regional officc
of the Department, apparent violations and complaints
received. Employee complaints shall not be disclosed to
the employer.

22.1025 Ineligibility of violators.

A list of persons or firms found to be in violation of the
Act is contained in the lists of Parties Excluded from
Federal Procurement or Nonprocurement Programs (sce
9.404). No Government contract may be awarded to any
violator so listed because of a violation of the Act, or 10
any firm, corporation, partnership, or association in which
the violator has a substantial interest, without the approval
of the Secretary of Labor. This prohibition against award
to an ineligible contractor applies to both prime and sub-
contracts.

22,1026 Disputes concerning labor standards.

Disputes concerning labor standards requirements of the
contract are handled under paragraph (t) of the contract
clause at 52.222-41, Service Contract Act of 1965, as
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amended, and not under the clause at 52.233-1, Disputes.

SUBPART 22.11—PROFESSIONAL EMPLOYEE
COMPENSATION

22.1101 Applicability.

The Service Contract Act of 1965 was enacted to ensure
that Government contractors compensate their blue-collar
service workers and some white-collar service workers
fairly, but it does not cover bona fide executive, administra-
tive, or professional employees. The Office of Federal
Procurement Policy issued Policy Letter No. 78-2, dated
March 29, 1978, Preventing “Wage Busting” for
Professionals. This subpart implements that policy letter.
Its application is limited to professional employees. This
Subpart 22.11 provides policies and procedures for use in
negotiated service contracts exceeding $500,000 that
involve meaningful numbers of professional employees.

22.1102 Definition.

“Professional employee” means any person meeting the
definition of “employee employed in a bona fide . . . pro-
fessional capacity” given in 29 CFR 541. The term
embraces members of those professions having a recog-
nized status based upon acquiring professional knowledge
through prolonged study. Examples of these professions
include accountancy, actuarial computation, architecture,
dentistry, engineering, law, medicine, nursing, pharmacy,
the sciences (such as biology, chemistry, and physics, and
tcaching). To be a professional employee, a person must
not only be a professional but must be involved essentially
in discharging professional dutics.

22.1103 Policy, procedures, and solicitation provision.

All professional employees shall be compensated fairly
and properly. Accordingly, the contracting officer shall
insert the provision at 52.222-46, Evaluation of
Compensation for Professional Employees, in solicitations
for negotiated service contracts when the contract amount
is expected to exceed $500,000 and the service to be pro-
vided will require meaningful numbers of professional
employees. This provision requires that offerors submit for
evaluation a total compensation plan setting forth proposed
salaries and fringe benefits for professional employees
working on the contract. Supporting information will
include data, such as recognized national and regional
compensation surveys and studies of professional, public
and private organizations, used in establishing the total
compensation structure. Plans indicating unrealistically
low professional employees compensation may be assessed
adversely as one of the factors considered in making an
award.

SUBPART 22.12—RESERVED
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SUBPART 22.13—SPECIAL DISABLED AND
VIETNAM ERA VETERANS

22.1300 Scope of subpart.

This subpart prescribes policies and procedures for
implementing the Vietnam Era Veterans Readjustment
Assistance Act of 1972, as amended (38 U.S.C. 2012) (the
Act); Executive Order 11701, January 24, 1973 (38 FR
2675, January 29, 1973); and the regulations of the
Secretary of Labor (41 CFR Part 60-250 and Part 61-250).
In this subpart, the terms “contract” and “contractor”
include “subcontract” and “subcontractor.”

22.1301 Policy.

Government contractors, when entering into contracts
subject to the Act, are required to list all suitable employ-
ment openings with the appropriate local employment
service office and take affirmative action to employ, and
advance in employment, qualified special disabled veterans
and veterans of the Vietnam Era without discrimination
based on their disability or veteran's status.

22.1302 Applicability.

(a) The Act applies to all contracts for supplies and
services (including construction) of $10,000 or more
except as waived by the Secretary of Labor.

(b) The requirements of the clause at 52.222-35,
Affirmative Action for Special Disabled and Vietnam Era
Veterans, in any contract with a State or local government
(or any agency, instrumentality, or subdivision) of that gov-
ernment that does not participate in work on or under the
contract.

22.1303 Waivers.

(a) The agency head, with the concurrence of the
Director, Office of Federal Contract Compliance Programs
(OFCCP), Department of Labor (Director), may waive any
or all of the terms of the clause at 52.222-35, Affirmative
Action for Special Disabled and Vietnam Era Veterans,
for—

(1) Any contract if a waiver is deemed to be in the
national interest; or
(2) Groups or categories of contracts if a waiver is in
the national interest and it is—
(i) Impracticable to act on each request individu-
ally; and
(ii) Determined that the waiver will substantially
contribute to convenience in administering the Act.

(b)(1) The head of a civilian agency, with the concur-
rence of the Director of OFCCP, or (2) the Secretary of
Defense may waive any requirement in this subpart when it
is determined that the contract is essential to the national
security, and that its award without complying with such
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(b) Agencies making determinations under 25.102(a)(4)
or 25.202(a)(3) for unlisted articles, materials, or supplies
shall submit a copy of these determinations to the appropri-
ate FAR Council for possible addition of items to the list.

(c) Agencies shall provide detailed information to the
appropriate FAR Council if any item on the list becomes
reasonably available in sufficient commercial quantities of
a satisfactory quality.

(d)(1) The excepted articles, materials, and supplies are
as follows:

Acetylene, black.

Agar, bulk.

Anise.

Antimony, as metal or oxide.

Asbestos, amosite, chrysotile, and crocidolite.

Bananas.

Bauxite.

Beef, corned, canned.

Beef extract.

Bephenium hydroxynapthoate.

Bismuth.

Books, trade, text, technical, or scientific; newspapers;
pamphlets; magazines; periodicals; printed briefs
and films; not printed in the United States and for which
domestic editions are not available.

Brazil nuts, unroasted.

Cadmium, ores and flue dust.

Calcium cyanamide.

Capers.

Cashew nuts.

Castor beans and castor oil.

Chalk, English.

Chestnuts.

Chicle.

Chrome ore or chromite.,

Cinchona bark.

Cobalt, in cathodes, rondelles, or other primary ore and
metal forms.

Cocoa beans.

Coconut and coconut meat, unsweetened, in shredded,
desiccated, or similarly prepared form.

Coffee, raw or green bean.

Colchicine alkaloid, raw.

Copra.

Cork, wood or bark and waste.

Cover glass, microscope slide.

Crane rail (85-pound per foot).

Cryolite, natural.

Dammar gum.

Diamonds, industrial, stones and abrasives.

Emetine, bulk.

Ergot, crude.

Erythrityl tetranitrate.

Fair linen, altar.

Fibers of the following types: abaca, abace, agave, coir,
flax, jute, jute burlaps, palmyra, and sisal.

Goat and kidskins.

Graphite, natural, crystalline, crucible grade.

Hand file sets (Swiss pattern).

Handsewing needles.

Hemp yam.

Hog bristles for brushes.

Hyoscine, bulk.

Ipecac, root.

Todine, crude.

Kaurigum.

Lac.

Leather, sheepskin, hair type.

Lavender oil.

Manganese.

Menthol, natural bulk.

Mica.

Microprocessor chips (brought onto a Governiment con-
struction site as separate units for incorporation into build-
ing systems during construction or repair and alteration of
real property).

Nickel, primary, in ingots, pigs, shots, cathodes, or simi-
lar forms; nickel oxide and nickel salts.

Nitroguanidine (also known as picrite).

Nux vomica, crude.

Oiticica oil.

Olive oil.

Olives (green), pitted or unpitted, or stuffed, in bulk.

Opium, crude.

Oranges, mandarin, canned.

Petroleum, crude oil, unfinished oils, and finished prod-
ucts (see definitions of petroleum terms in subparagraph
(d)(2) of this section).

Pine needle oil.

Platinum and related group metals, refined, as sponge,
powder, ingots, or cast bars.

Pyrethrum flowers.

Quartz crystals.

Quebracho.

Quinidine.

Quinine.

Rabbit fur felt.

Radium salts, source and special nuclear materials.

Rosettes.

Rubber, crude and latex.

Rutile.

Santonin, crude.

Secretin.

Shellac.

Silk, raw and unmanufactured.

Spare and replacement parts for equipment of foreign
manufacture, and for which domestic parts are not avail-
able.

Spices and herbs, in bulk.

Steel conduit (5" and 6").

Sugars, raw.

Swords and scabbards.
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Talc, block, steatite. line, that—
Tantalum. (1) Are recovered by a process of absorp-

Tapioca flour and cassava.

Tartar, crude; tartaric acid and cream of tartar in bulk.

Tea in bulk.

Thread, metallic (gold).

Thyme oil.

Tin in bars, blocks, and pigs.

Triprolidine hydrochloride.

Tungsten.

Vanilla beans.

Venom, cobra.

Wax, carnauba.

Wire glass

Woods; logs, veneer, and lumber of the following
spccies: Alaskan yellow cedar, angelique, balsa, ekki,
greenheart, lignum vitae, mahogany, and teak.

Yarn, 50 Denier rayon.

(2) As used in subparagraph (d)(1) of this section,

petrolecum terms are defined as follows:

() “Crude oil” means crude petroleum, as it is pro-
duced at the wellhead, and liquids (under atmospheric
conditions) that have been recovered from mixtures of
hydrocarbons that existed in a vaporous phase in a
reservoir and that are not natural gas products.

(ii) “Finished products” means any one or more of
the following petroleum oils, or a mixture or combi-
nation of these oils, to be used without further pro-
cessing except blending by mechanical means:

(A) “Asphalt”-—a solid or semi-solid cementi-
tious material that (1) gradually liquefics when
heated, (2) has bitumens as its predominating con-
stituents, and (3) is obtained in refining crude oil.

(B) “Fuel oil”—a liquid or liquefiable
petroleum product burned for lighting or for the
generation of heat or power and derived directly
or indirectly from crude oil, such as kerosene,
range oil, distillate fuel oils, gas oil, diesel fuel,
topped crude oil, or residues.

(C) “Gasoline”—a refined petroleum distillate
that, by its composition, is suitable for use as a
carburant in internal combustion engines.

(D) “Jet fuel”—a refined petroleum distillate
used to fuel jet propulsion engines.

(E) “Liquefied gases”—hydrocarbon gases
recovered from natural gas or produced from
petroleum refining and kept under pressurc to
maintain a liquid state at ambient temperatures.

(F) “Lubricating oil”’-—a refined petroleum dis-
tillate or specially treated petroleum residue used
to lessen friction between surfaces.

(G) “Naphtha”—a refined petroleum distillate
falling within a distillation range overlapping the
higher gasoline and the lower kerosenes.

(H) “Natural gas products”—liquids (under
atmospheric conditions), including natural gaso-
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tion, adsorption, compression, refrigeration,
cycling, or a combination of these processes,
from mixtures of hydrocarbons that existed in a
vaporous phase in a reservoir, and
(2) When recovered and without processing in
a refinery, definitions of products contained in
subdivision (B), (C), (D), and (G) of this section.
(I) “Residual fuel oil”—a topped crude oil or
viscous residuum that, as obtained in refining or
after blending with other fuel oil, meets or is the
equivalent of Military Specification Mil-F-859 for

Navy Special Fuel Oil and any more viscous fuel

oil, such as No. 5 or Bunker C.

(iii) “Unfinished oils” means one or more of the
petroleum oils listed in subdivision (ii) of this sec-
tion, or a mixture or combination of these oils, that
are to be further processed other than by blending by
mechanical means.

25.109 Solicitation provisions and contract clause.

(a) The contracting officer shall insert the provision at
52.225-1, Buy American Certificate, in solicitations where
the clause at 52.225-3 is used.

(b) When quotations are obtained orally (see Part 13),
vendors shall be informed that only domestic end products,
other than end products excepted on a blanket or individual
basis (see 25.108 and Subpart 25.4), shall be acceptable,
unless the price for an offered domestic end product is
unreasonable (see 25.105).

(¢c) The contracting officer shall insert the provision at
52.225-2, Waiver of Buy American Act for Civil Aircraft
and Related Articles, in solicitations for the acquisition of
civil aircraft and related articles.

(d) The contracting officer shall insert the clause at
52.225-3, Buy American Act—Supplies, in solicitations
and contracts for the acquisition of supplies, or for services
involving the furnishing of supplies, for use within the
United States, unless—

(1) The solicitation is restricted to domestic end
products under Subpart 6.3; or

(2) The acquisition is made under the Trade
Agreements Act (see Subpart 25.4); or

(3) Another exception to the Buy American Act
applies (e.g., nonavailability or public interest).

SUBPART 25.2—BUY AMERICAN ACT—
CONSTRUCTION MATERIALS

25.200 Scope of subpart.

This subpart implements the Buy American Act (41
U.S.C. 10) and Executive Order 10582, December 17,
1954 (as amended). It applies to contracts for the construc-
tion, alteration, or repair of any public building or public
work in the United States.
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25.201 Definitions.

“Components,” as used in this subpart, means those arti-
cles, materials, and supplies incorporated directly into con-
struction materials.

“Construction,” as used in this subpart, means construc-
tion, alteration, or repair of any public building or public
work in the United States.

“Construction material,” as used in this subpart, means
an article, material, or supply brought to the construction
site for incorporation into the building or work.
Construction material also includes an item brought to the
site pre-assembled from articles, materials, and supplies.
However, emergency life safety systems, such as emergen-
cy lighting, fire alarm, and audio evacuation systems,
which are discrete systems incorporated into a public build-
ing or work and which are produced as a complete system,
shall be evaluated as a single and distinct construction
material regardless of when or how the individual parts or
components of such systems are delivered to the construc-
tion site.

“Domestic construction material,” as used in this sub-
part, means (a) an unmanufactured construction material
mined or produced in the United States, or (b) a construc-
tion material manufactured in the United States, if the cost
of its components mined, produced, or manufactured in the
United States exceeds 50 percent of the cost of all its com-
ponents. (In determining whether a construction material is
domestic, only the construction material and its compo-
nents shall be considered.) The cost of each component
includes transportation costs to the place of incorporation
into the construction material and any applicable duty
(whether or not a duty-free entry certificate is issued).
Components of foreign origin of the same class or kind for
which determinations have been made in accordance with
25.202(a)(3) are treated as domestic.

“Foreign construction material,” as used in this subpart,
means a construction material other than a domestic con-
struction material,

“United States” (see 25.101).

25.202 Policy.

(a) The Buy American Act requires that only domestic
construction materials be used in construction in the United
States, except when—

(1) The cost would be unreasonable as determined in
accordance with 25.203;

(2) The agency head determines that use of a particu-
lar domestic construction material would be impractica-
ble; or

(3) The head of the contracting activity or designee
determines the construction material is not mined, pro-
duced, or manufactured in the United States in sufficient
and reasonably available commercial quantities of a satis-
factory quality (see 25.108).

(b) When it is determined for any of the reasons stated
in this section that certain foreign construction materials
may be used, the excepted materials shall be listed in the

contract. Findings justifying the exception shall be avail-
able for public inspection.

25.203 Evaluating offers.

(a) The restrictions of the Buy American Act do not apply
when the head of the concerned agency determines that
using a particular domestic construction material would
unreasonably increase the cost or would be impracticable.

(b) When proposed awards are submitted to the agency
head for approval, each submission shall include a descrip-
tion of the materials, including unit and quantity, estimated
costs, location of the construction project, name and
address of the proposed contractor, and a detailed justifica-
tion of the impracticability of using domestic materials.

25.204 Violations.

If the agency head finds that in the performance of a
construction contract there has been a failure to comply
with the clause at 52.225-5, Buy American Act—
Construction Materials, those findings (including the name
of the contractor obligated under the contract) shall be
made public. No other contract for construction shall be
awarded to that contractor, its subcontractors, or suppliers
with which that contractor is associated or affiliated, within
a period of 3 years after the findings are made public. (For
debarment procedures, sce Subpart 9.4.)

25.205 Solicitation provision and contract clause.

The contracting officer shall insert the clause at
52.225-5, Buy American Act—Construction Materials, in
solicitations and contracts for construction inside the
United States.

SUBPART 25.3-BALANCE OF
PAYMENTS PROGRAM

25.300 Scope of subpart.

This subpart provides policies and procedures applicable
to contracting for supplies, services, or construction for use
outside the United States and provides for the use of excess
or near-excess foreign currency. The Balance of Payments
Program restrictions have been waived with respect to the
acquisition in accordance with Subpart 25.4 of certain prod-
ucts under the Trade Agreements Act of 1979,

25.301 Definitions.

“Components” (see 25.101).

“Domestic end product” (see 25.101).

“Domestic offer” (see 25.101).

“Domestic services,” as used in this subpart, means ser-
vices performed in the United States. If services provided
under a single contract are performed both inside and outside
the United States, they shall be considered domestic if 25 per-
cent or less of their total cost is attributable to services
(including incidental supplies used in connection with these
services) performed outside the United States.

“End product” (see 25.101).

25-5



25.302

FEDERAL ACQUISITION REGULATION (FAR)

“Foreign end product” (see 25.101).

“Foreign offer” (see 25.101).

“Foreign services,” as used in this subpart, means ser-
vices other than domestic services.

“United States” (see 25.101).

25.302 Policy.

(a) The Balance of Payments Program is an interim
measure imposed to alleviate the impact of Government
expenditures on the Nation’s balance of international pay-
ments. The Balance of Payments Program differs from the
Buy American Act in that the Buy American Act applies
only to acquisitions for use inside the United States, while
the Balance of Payments Program applies to acquisitions
for use outside the United States.

(b) Foreign end products or services may be acquired
for use outside the United States if any of the following
conditions are met:

(1) The estimated cost of the product or service does
not exceed the appropriate small purchase limitation in
Part 13.

(2) Perishable subsistence items are required and the
agency head, or a designee, detcrmines that delivery
from the United States would significantly impair their
quality at the point of consumption.

(3) The agency head, or a designee, determines that a
requirement can only be filled by a foreign end product
or service, and that it is not feasible to forgo filling it or
to provide a domestic substitute (see 25.108).

(4) The acquisition is for ice, books, utilities, com-
munications, and other materials or services that, by
their nature or as a practical matter, can only be acquired
or performed in the country concerned and a U.S.
Government capability does not exist.

(5) Subsistence items are required specifically for
resale in overseas commissary stores.

(6) The acquisition of foreign end products or ser-
vices is required by a treaty or executive agreement
between governments.

(7) Petroleum supplies and their by-products as listed
and defined in 25.108 are required.

(8) The end products or services are paid for with
excess or near-excess foreign currencies (see 25.304).

(9) The end products or services are mined, pro-
duced, or manufactured in Panama and are required by
and of the use of United States Forces in Panama.

(c) Contracts shall require use of domestic construction
materials (see 25.201) for construction, repair, or mainte-
nance of real property outside the United States, except
when the cost of these materials (including transportation
and handling costs) exceeds the cost of foreign construc-
tion materials by more than 50 percent. A differential
greater than 50 percent may be used when specifically
authorized by the agency head or a designee.

25.303 Procedures.
(@) Solicitation of offers. The procedures in this section
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apply to contracts for supplies and services when the
exceptions in 25.302(b) do not apply. Solicitations shall
state that information regarding articles, materials, sup-
plies, and services excepted from these procedures is avail-
able to prospective contractors upon request. When quota-
tions are obtained orally (see Part 13), vendors shall be
informed that only domestic end products or services will
be acceptable, except for those items that have been
excepted or when the price for the foreign end products or
services meets the evaluation criteria in paragraph (b) of
this section.

(b) Evaluation. For purposes of evaluation, each for-
eign offer shall be adjusted by increasing it by 50 percent.
If this procedure results in a tie between a foreign offer as
evaluated and a domestic offer, the domestic offer shall be
considered the successful offer. When this procedure
results in the acquisition of foreign end products or ser-
vices, the acquisition of domestic end products or services
is thereby considered unreasonable in cost or inconsistent
with the public interest.

25.304 Excess and near-excess foreign currencies.

(a) The United States holds currencies of certain
countries in amounts determined annually by the
Secretary of the Treasury to be excess to the normal, or
above the immediate (near excess) requirements of the
Government. These countries are identified in Bulletins
issued by the Office of Management and Budget which
will be distributed through agency procedures on an
expedited basis. Additional information may also be
obtained from the Department of the Treasury, Office of
the Assistant Secretary for International Affairs, Office
of Development Policy. Acquisitions of foreign end
products, services, or construction paid for in excess or

- near-excess foreign currencies are an exception to the
balance of payments restrictions in this subpart (see
25.302(b)(8)).

(b) Excess and near-excess foreign currencies shall be
used whenever feasible in payment of contracts over $1
million performed wholly or partly in any of the listed
countries. In some cases, award may be made to an offeror
willing to accept payment, in whole or part, in excess or
near-excess foreign currency, even though the offer, when
compared to offers in United States dollars, is not the low-
est received. Price differentials may be funded from excess
or near-excess foreign currencies available without charge
to agency appropriations, subject to Office of Management
and Budget (OMB) Circular No. A-20, May 21, 1966.

(c) Before issuing solicitations for contracts to be per-
formed wholly or partly in the listed countries, the con-
tracting officer shall obtain a determination from the agen-
cy head, or a designee no lower than the head of the con-
tracting activity, as to the feasibility of using excess or
near-excess foreign currency. Agency officials shall con-
sult with the Budget Review Division, Office of
Management and Budget, and verify—
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proprictors will be allowed to the extent that it is rea-
sonable and does not constitute a distribution of prof-
its. For closely held corporations, compensation costs
covered by this subdivision shall not be recognized in
amounts exceeding those costs that are deductible as
compensation under the Internal Revenue Code and
regulations under it.

(ii) Any change in a contractor’s compensation
policy that results in a substantial increase in the con-
tractor’s level of compensation, particularly when it
was concurrent with an increase in the ratio of
Government contracts to other business, or any
change in the treatment of allowability of specific
types of compensation due to changes in Government
policy. Contracting officers or their representatives
should normally challenge increased costs where
major revisions of existing compensation plans or
new plans are introduced by the contractor, and the
contractor—

(A) Has not notified the cognizant ACO of the
changes cither before their implementation or
within a reasonable period after their implementa-
tion; and

(B) Has not provided the Government, either
before implementation or within a reasonable
period after it, an opportunity to review the rea-
sonableness of the changes.

(iii) The contractor’s business is such that its com-
pensation levels arc not subject to the restraints that
normally occur in the conduct of competitive busi-
ness.

(iv) The contractor incurs costs for compensation
in excess of the amounts which are deductible under
the Internal Revenue Code and regulations issued
under it.

(¢) Labor-management agreements. Notwithstanding
any other requirements of this subsection 31.205-6, costs of
compensation are not allowable to the extent that they
result from provisions of labor-management agreements
that, as applied to work in performing Government con-
tracts, are determined to be unreasonable because they are
either unwarranted by the character and circumstances of
the work or discriminatory against the Government. The
application of the provisions of a labor-management agree-
ment designed to apply to a given set of circumstances and
conditions of employment (e.g., work involving extremely
hazardous activities or work not requiring recurrent use of
overtime) is unwarranted when applied to a Government
contract involving significantly different circumstances and
conditions of employment (e.g., work involving less haz-
ardous activities or work continually requiring use of over-
time). It is discriminatory against the Government if it
results in employee compensation (in whatever form or
name) in excess of that being paid for similar non-

Government work under comparable circumstances.
Disallowance of costs will not be made under this para-
graph (c¢) unless—

(1) The contractor has been permitted an opportunity
to justify the costs; and

(2) Due consideration has been given to whether
unusual conditions pertain to Government contract
work, imposing burdens, hardships, or hazards on the
contractor’s employees, for which compensation that
might otherwise appear unreasonable is required to
attract and hold necessary personnel.

(d) Salaries and wages. Salaries and wages for current
services include gross compensation paid to employees in
the form of cash, stock (see subparagraph (f)(2) below
regarding valuation), products, or services, and are allow-
able.

(e) Domestic and foreign differential pay. (1) When per-
sonal services are performed in a foreign country, compen-
sation may also include a differential that may properly
consider all expenses associated with forcign employment
such as housing, cost of living adjustments, transportation,
bonuses, additional Federal, State, local or foreign income
taxes resulting from forcign assignment, and other related
expenses.

(2) Although the additional taxes in subparagraph (1)
above may be considered in establishing foreign over
seas differential, any incrcased compensation calculated
directly on the basis of an employee’s specific increase
in income taxes is unallowable. Differential allowances
for additional Federal, State, or local income taxes
resulting from domestic assignments are unallowable.
(f) Bonuses and incentive compensation. (1) Incentive

compensation for management employees, cash bonuses,
suggestion awards, safety awards, and incentive compensa-
tion based on production, cost reduction, or efficient per-
formance are allowable provided the awards are paid or
accrued under an agreement entered into in good faith
between the contractor and the employees before the ser-
vices are rendered or pursuant to an established plan or pol-
icy followed by the contractor so consistently as to imply,
in effect, an agreement to make such payment and the basis
for the award is supported.

(2) When the costs of bonuses and incentive compen-
sation are paid in the stock of the contractor or of an
affiliate, the following additional restrictions apply:

(i) Valuation placed on the stock shall be the fair
market value on the measurement date (i.e., the first
date the number of shares awarded is known) deter-
mined upon the most objective basis available; and

(ii) Accruals for the cost of stock before issuing
the stock to the employees shall be subject to adjust-
ment according to the possibilities that the employees
will not receive the stock and that their interest in the
accruals will be forfeited.
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(3) When the bonus and incentive compensation pay-
ments are deferred, the costs are subject to the require-
ments of subparagraph (f)(1) above and of paragraph (k)
below.

(g) Severance pay. (1) Severance pay, also commonly
referred to as dismissal wages, is a payment in addition to
regular salaries and wages by contractors to workers whose
employment is being involuntarily terminated. Payments
for early retirement incentive plans are covered in subpara-
graph (j)(6) below.

(2) Severance pay to be allowable must meet the gen-
eral allowability criteria in subdivision (g)}(2)(i) below,
and, depending upon whether the severance is normal or
abnormal, criteria in subdivision (g)(2)(ii) for normal
severance pay or subdivision (g)(2)(iii) for abnormal
severance pay also apply.

(i) Severance pay is allowable only to the extent
that, in each case, it is required by (A) law; (B)
employer-employee agreement; (C) established poli-
cy that constitutes, in effect, an implied agreement on
the contractor’s part; or (D) circumstances of the par-
ticular employment. Payments made in the event of
employment with a replacement contractor where
continuity of employment with credit for prior length
of service is preserved under substantially equal con-
ditions of employment, or continued employment by
the contractor at another facility, subsidiary, affiliate,
or parent company of the contractor are not sever-
ance pay and arec unallowable.

(ii) Actual normal turnover severance payments
shall be allocated to all work performed in the con-
tractor’s plant, or where the contractor provides for
accrual of pay for normal scverances, that method
will be acceptable if the amount of the accrual is rea-
sonable in light of payments actually made for nor-
mal severances over a representative past period and
if amounts accrued are allocated to all work per-
formed in the contractor’s plant.

(iii) Abnormal or mass severance pay is of such a
conjectural nature that measurement of costs by
means of an accrual will not achieve equity to both
parties. Thus, accruals for this purpose are not allow-
able. However, the Government recognizes its obli-
gation to participate, to the extent of its fair share, in
any specific payment. Thus, allowability will be con-
sidered on a case-by-case basis.

(h) Backpay. (1) Backpay resulting from violations of
Federal labor laws or the Civil Rights Act of 1964.
Backpay may result from a negotiated settlement, order, or
court decree that resolves a violation of Federal labor laws
or the Civil Rights Act of 1964. Such backpay falls into
two categories: one requiring the contractor to pay employ-
eces additional compensation for work performed for which
they were underpaid, and the other resulting from other
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violations, such as when the employee was improperly dis-
charged, discriminated against, or other circumstances for
which the backpay was not additional compensation for
work performed. Backpay resulting from underpaid work is
compensation for the work performed and is allowable. All
other backpay resulting from violation of Federal labor
laws or the Civil Rights Act of 1964 is unallowable.

(2) Other backpay. Backpay may also result from
payments to employees (union and nonunion) for the
difference in their past and current wage rates for work-
ing without a contract or labor agreement during labor
management negotiations. Such backpay is allowable,
Backpay to nonunion employees based upon results of
union agreement negotiations is allowable only if (i) a
formal agreement or understanding exists between man-
agement and the employees concerning these payments,
or (ii) an established policy or practice exists and is fol-
lowed by the contractor so consistently as to imply, in
effect, an agreement to make such payment.

(i) Stock options, stock appreciation rights, phantom
stock plans, and junior stock conversions.

(1) The cost of stock options awarded to employees
to purchase stock of the contractor or of an affiliate will
be treated as deferred compensation and must comply
with the requirements of paragraph (k) of this subsec-
tion. The allowable cost of stock options is limited to
the difference between the option price and the market
price on the first date on which the option price and the
pumber of shares are known. Accordingly, when the
stock option price is equal to or greater than the market
price on that date, then no costs are allowable for con-
tract costing purposes.

(2) Stock appreciation rights are rights granted to
employees by contractors to receive the increase in value,
or appreciation, of company stock even though the
employee neither purchases the stock nor receives title to
it. Stock appreciation rights will be treated as deferred
compensation and must comply with the requirements of
paragraph (k) of this subsection. The allowable cost of
stock appreciation rights is limited to the difference
between the stock-appreciation-right base price from
which appreciation will be measured and the market price
on the first date on which both the number of shares and
the stock-appreciation-right base price are known.
Accordingly, when the stock-appreciation-right base price
is equal to or greater than the market price on that date,
then no costs are allowable for contract costing purposes.

(3) In phantom-stock-type plans, contractors assign
or attribute contingent shares of stock to employees as if
the employees own the stock, even though the employ-
ees neither purchase the stock nor receive title to it.
Under these plans, an employee’s account may be
increased by the equivalent of dividends paid and any
appreciation in the market price of the stock over the
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posals or quotations, or the selection of sources for con-

tract award, whether award is by the Government, or by

a prime contractor or subcontractor.

(3) Any other services obtained, performed, or other-
wise resulting in violation of any statute or regulation
prohibiting improper business practices or conflicts of
interest.

(4) Services performed which are not consistent with
the purpose and scope of the services contracted for or
otherwise agreed to.

(d) In determining the allowability of costs (including
retainer fees) in a particular case, no single factor or any
special combination of factors is necessarily determinative.
However, the contracting officer shall consider the follow-
ing factors, among others:

(1) The nature and scope of the service rendered in
relation to the service required.

(2) The necessity of contracting for the service, con-
sidering the contractor's capability in the particular area.

(3) The past pattern of acquiring such services and
their costs, particularly in the years prior to the award of
Government contracts.

(4) The impact of Government contracts on the con-
tractor's business.

(5) Whether the proportion of Government work to
the contractor's total business is such as to influence the
contractor in favor of incurring the cost, particularly
when the services rendered are not of a continuing
nature and have little relationship to work under
Government contracts.

(6) Whether the service can be performed more eco-
nomically by employment rather than by contracting.

(7) The qualifications of the individual or concern
rendering the service and the customary fee charged,
especially on non-Government contracts.

(8) Adequacy of the contractual agreement for the
service (e.g., description of the service, estimate of time
required, rate of compensation, termination provisions).
(e) Retainer fees, to be allowable, must be supported by

evidence that—

(1) The services covered by the retainer agreement
are necessary and customary;

(2) The level of past services justifies the amount of
the retainer fees (if no services were rendercd, fees are
not automatically unallowable);

(3) The retainer fee is reasonable in comparison with
maintaining an in-house capability to perform the cov-
ered services, when factors such as cost and level of
expertise are considered; and

(4) The actual services performed are documented in
accordance with paragraph (f) of this subsection.

(f) Fees for services rendered shall be allowable only
when supported by evidence of the nature and scope of the

service furnished. (See also 31.205-38(f).) However, |
retainer agreements generally are not based on specific
statements of work. Evidence necessary to determine that
work performed is proper and does not violate law or regu-
lation shall include—

(1) Details of all agreements (e.g., work require-
ments, rate of compensation, and nature and amount of
other expenses, if any) with the individuals or organiza-
tions providing the services and details of actual ser-
vices performed;

(2) Invoices or billings submitted by consultants,
including sufficient detail as to the time expended and
nature of the actual services provided; and

(3) Consultants’ work products and related docu-
ments, such as trip reports indicating persons visited and
subjects discussed, minutes of meetings, and collateral
memoranda and reports.

31.205-34 Recruitment costs.

(a) Subject to paragraphs (b) and (c) below, and provi-
ded that the size of the staff recruited and maintained is in
kecping with workload requirements, the following costs
are allowable:

(1) Costs of help-wanted advertising.

(2) Costs of operating an employment office necded
to securc and maintain an adequate labor force.

(3) Costs of operating an aptitude and educational
testing program.

(4) Travel costs of employees engaged in recruiting
personncl.

(5) Travel costs of applicants for interviews.

(6) Costs for employment agencies, not in excess of
standard commercial rates.

(b) Help-wanted advertising costs are unallowable if the
advertising—

(1) Is for personnel other than those required to per-
form obligations under a Government contract;

(2) Does not describe specific positions or classes of
positions;

(3) Is excessive relative to the number and impor-
tance of the positions or to the industry practices;

(4) Includes material that is not relevant for recruit-
ment purposes, such as extensive illustrations or
descriptions of the company’s products or capabilities;

(5) Is designed to “pirate” personnel from another
Government contractor; or

(6) Includes color (in publications).

(c) Excessive compensation costs offered to prospective
employees to “pirate” them from another Government con-
tractor are unallowable. Such excessive costs may include
salarics, fringe bencfits, or special emoluments which are
in excess of standard industry practices or the contractor’s
customary compensation practices.
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31.205-35 Relocation costs.

(a) Relocation costs are costs incident to the permanent
change of duty assignment (for an indefinite period or for a
stated period, but in either event for not less than 12 months)
of an existing employee or upon recruitment of a new
employee. The following types of relocation costs are allow-
able as noted, subject to paragraphs (b) and (f) below:

(1) Cost of travel of the employee and members of
the immediate family (see 31.205-46) and transportation
of the household and personal effects to the new loca-
tion.

(2) Cost of finding a new home, such as advance
trips by employees and spouses to locate living quarters,
and temporary lodging during the transition periods not
exceeding separate cumulative totals of 60 days for
employees and 45 days for spouses and dependents,
including advance trip time.

(3) Closing costs (i.e., brokerage fees, legal fees,
appraisal fees, points, finance charges, etc.) incident
to the disposition of actual residence owned by the
employee when notified of transfer, except that these
costs when added to the costs described in subparagraph
(a)(4) below shall not exceed 14 percent of the sales
price of the property sold.

(4) Continuing costs of ownership of the vacant
former actual residence being sold, such as mainte-
nance of building and grounds (exclusive of fixing up
expenses), utilities, taxes, property insurance, mort-
gage interest, after settlement date or lease date of
new permanent residence, except that these costs
when added to the costs described in subparagraph
(2)(3) above, shall not exceed 14 percent of the sales
price of the property sold.

(5) Other necessary and reasonable expenses normal-
ly incident to relocation, such as disconnecting
and connecting household appliances; automobile regis-
tration; driver’s license and use taxes; cutting and fitting
rugs, draperies, and curtains; forfeited utility fees and
deposits; and purchase of insurance against damage to
or loss of personal property while in transit.

(6) Costs incident to acquiring a home in a new loca-
tion, except that (i) these costs will not be allowable for
existing employces or newly recruited employees who,
before the relocation, were not homeowners and (ii) the
total costs shall not exceed 5 percent of the purchase
price of the new home.

(7) Mortgage interest differential payments, except
that these costs are not allowable for existing or newly
recruited employees who, before the relocation, were
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not homeowners and the total payments are limited to an
amount determined as follows:

(i) The difference between the mortgage interest
rates of the old and new residences times the current
balance of the old mortgage times 3 years.

(i) When mortgage differential payments are
made on a lump sum basis and the employee leaves
or is transferred again in less than 3 years, the
amount initially recognized shall be proportionately
adjusted to reflect payments only for the actual time
of the relocation.

(8) Rental differential payments covering situations
where relocated employees retain ownership of a vacat-
ed home in the old location and rent at the new location.
The rented quarters at the new location must be compa-
rable to those vacated, and the allowable differential
payments may not exceed the actual rental costs for the
new home, less the fair market rent for the vacated
home times 3 years.

(9) Cost of canceling an unexpired lease.

(b) The costs described in paragraph (a) above must

also meet the following criteria to be considered allow-
able:

(1) The move must be for the benefit of the em-
ployer.

(2) Reimbursement must be in accordance with an
established policy or practice that is consistently fol-
lowed by the employer and is designed to motivate
employees to relocate promptly and economically.

(3) The costs must not otherwise be unallowable
under Subpart 31.2.

(4) Amounts to be reimbursed shall not exceed the
employee’s actual expenses, except that for miscella-
neous costs of the type discussed in subparagraph (a)(5)
above, a flat amount, not to exceed $1,000, may be
allowed in lieu of actual costs.

(c) The following types of costs are not allowable:

(1) Loss on sale of a home.

(2) Costs incident to acquiring a home in a new loca-
tion as follows:

(i) Real estate brokers fecs and commissions.

(i) Cost of litigation.

(iii) Real and personal property insurance against
damage or loss of property.

(iv) Mortgage life insurance.

(v) Owner’s title policy insurance when such
insurance was not previously carried by the employ-
ee on the old residence (however, cost of a mortgage
title policy is allowable).



PART 33
PROTESTS, DISPUTES, AND APPEALS

33.000 Scope of part.
This part prescribes policies and procedures for filing
protests and for processing contract disputes and appeals.

SUBPART 33.1—PROTESTS

33.101 Definitions.

“Interested party for the purpose of filing a protest,” as
used in this subpart, means an actual or prospective offeror
whose direct economic interest would be affected by the
award of a contract or by the failure to award a contract.

“Protest,” as used in this subpart, means a written
objection by an interested party to a solicitation by an
agency for offers for a proposed contract for the acquisi-
tion of supplies or services or a written objection by an
interested party to a proposed award or the award of such
a contract.

33.102 General.

(a) Contracting officers shall consider all protests,
whether submitted before or after award and whether filed
directly with the agency, the General Accounting Office
(GAO), or for automatic data processing acquisitions under
40 U.S.C. 759 (hereinafter cited as “ADP contracts’’), the
General Services Board of Contract appeals (GSBCA). The
protestor shall be notified in writing of the final decision of
the protest. (See 19.302 for protests of small business sta-
tus and 22.608-3 for protests involving eligibility under the
Walsh-Healey Public Contracts Act.)

(b) In accordance with 31 U.S.C. 1558, with respect to
any protest filed with the GAO or GSBCA, if the funds
available to the agency for a contract at the time a protest is
filed in connection with a solicitation for, proposed award of,
or award of such a contract would otherwise expire, such
funds shali remain available for obligation for 90 working
days after the date on which the final ruling is made on the
protest. A ruling is considered final on the date on which the
time allowed for filing an appeal or request for reconsidera-
tion has expired, or the date on which a decision is rendered
on such appeal or request, whichever is later.

(c) An interested party wishing to protest—

(1) Is encouraged to seek resolution within the agen-
cy (see 33.103) before filing a protest with the GAO or
the GSBCA;

(2) May protest to the GAO in accordance with GAO
regulations (4 CFR Part 21). An interested party who
has filed a protest regarding an ADP contract with the
GAO may not file a protest with the GSBCA with
respect to that contract;

(3) May protest to the GSBCA regarding an award of
an ADP contract in accordance with GSBCA Rules of
Procedure (48 CFR Chapter 61). An interested party
who has filed a protest regarding an ADP contract with
GSBCA (40 U.S.C. 759(h)) may not file a protest with
the GAO with respect to that contract.

33.103 Protests to the agency.

(a)(1) The objectives of the following procedures are to
resolve agency protests effectively, to help build confi-
dence in the Government's acquisition system, and to
reduce protests to the GAO or GSBCA.

(2) When a protest is filed only with the agency, an
award shall not be made until a decision on the agency's
protest is issued, or the matter is otherwise resolved
unless the contracting officer or other designated official
first determines, in writing, that one of the following
applies:

(i) The supplies or services to be contracted for
are urgently required.

(ii) Delivery or performance will be unduly
delayed by failure to make award promptly.

(iii)) A prompt award will otherwise be advanta-
geous to the Government.

(3) When a protest against the making of an award is
received and award will be withheld pending disposition
of the protest, the offerors whose offers might become
eligible for award should be informed of the protest. If
appropriate, those offerors should be requested, before
expiration of the time for acceptance of their offer, to
extend the time for acceptance to avoid the need for
resolicitation. In the event of failure to obtain such
extensions of offers, consideration should be given to
proceeding with award under subparagraph (a)(2) of this
section.

(4) Protests received after award filed only with the
agency shall be handled in accordance with agency pro-
cedures. The contracting officer need not suspend con-
tract performance or terminate the awarded contract
unless it appears likely that an award may be invalidated
and a delay in receiving the supplies or services is not
prejudicial to the Government's interest. In this event,
the contracting officer should consider secking a mutual
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agreement with the contractor to suspend performance

on a no-cost basis.

(b) (1) Agency protests may be submitted by interested
parties to the individual or location designated in the provi-
sion at 52.233-2, Service of Protest. The designated person
is normally the contracting officer.

(2) Protests based on alleged improprieties in a
solicitation which are apparent prior to bid opening or
the closing date for receipt of proposals shall be filed
prior to bid opening or the closing date for receipt of
proposals. In all other cases, protests shall be filed not
later than 10 working days after the basis of protest is
known or should have been known, whichever is earlier.
The agency for good cause shown, or wherc it deter-
mines that a protest raises issues significant to the agen-
cy's acquisition system, may consider any protest which
is not filed timely.

(3) Protests shall include the following information:

(i) Name, address, and telephone number of the
protester.

(i) Solicitation or contract number.

(iii) Detailed statement of the legal and factual
grounds for the protest, including copies of relevant
documents.

(iv) Request for a ruling by the agency.

(v) Statement as to the form of relicf requested.
(4) Protests shall be concise, and logically presented

to facilitate review by the agency. Failure to comply

with any of the above requirements may be grounds for
dismissal of the protest.

33.104 Protests to GAO.

This section implements the GAQO's Bid Protest
Regulations set forth at 4 CFR Part 21.

(a) General procedures. (1) A protestor is required to
furnish a copy of its complete protest to the official or loca-
tion designated in the solicitation or, in the absence of such
a designation, to the contracting officer, so it is received no
later than 1 work day after the protest is filed with the
GAO. The GAO may dismiss the protest if the protestor
fails to furnish a complete copy of the protest within 1
work day.

(2) Immediately after reccipt of the GAQO's written
notice that a protest has been filed, the agency shall give
notice of the protest to the contractor if the award has
becn made, or, if no award has been made, to all partics
who appear to have a substantial and reasonable
prospect of receiving award if the protest is denied. The
agency shall furnish copies of the protest submissions to
such parties with instructions to (i) communicate direct-
ly with the GAQ, and (ii) provide copies of any such
communication to the agency and to other participating
partics when they become known.

(3)(i) Upon notice that a protest has been filed with
the GAO, the contracting officer shall immediately
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begin compiling the information necessary for a report
to the GAO. The agency shall submit a complete report
to the GAO within 25 work days after the GAO notifies
the agency by telephone that a protest has been filed, or
within 10 work days after receipt from the GAO of a
determination to use the express option, unless the
GAO—

(A) Advises the agency that the protest has
been dismissed; or

(B) Authorizes a longer period in response to
an agency's written request for an extension. Any
new date shall be documented in the agency's
protest file.

(ii) The agency report to the GAO shall include,
as appropriate, a copy of—

(A) The protest;

(B) The offer submitted by the protesting offer-
or;

(C) The offer which is being considered for
award or which is being protested;

(D) All evaluation documents;

(E) The solicitation, including the specifica-
tions or portions relevant to the protest;

(F) The abstract of offers or relevant portions;

(G) Any other documents that the agency
determines are relevant to the protest;

(F) The contracting officer's signed statement
setting forth findings, actions, and recommenda-
tions and any additional evidence or information
deemed necessary in determining the validity of
the protest. The statement shall be fully respon-
sive to the allegation of the protest. If the contract
action or contract performance continues after
receipt of the protest, the report will include the
determination(s) prescribed in paragraphs (b) or
(c) of this section;

(I) A Ilist identifying the other parties who are
being provided copies of the report; and

(1) A list of the documents withheld from the
protestor and other interested parties, and the rea-
sons for withholding them. The list shall identify
any documents specifically requested by, and
withheld from, the protestor.

(iii) In addition to the documents contained in the
report, the agency shall make available to the GAO
any documents specifically requested by the
protestor.

(4)(1) At the same time the agency submits its report
to the GAOQ, the agency shall furnish copies of its report
to the protestor and other interested parties who have
responded to the notice given under subparagraph (a)(2)
of this section. A party shall receive all relevant docu-
ments, except—

(A) Those that the agency has decided to with-
hold from that party for any reason, including
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those covered by a protective order issued by the
GAO. Documents covered by a protective order
shall be released only in accordance with the
terms of the order. Examples of documents the
agency may decide to exclude from a copy of the
report include documents previously furnished to
or prepared by a party; classified information; and
information that would give the party a competi-
tive advantage; and

(B) Protestor’'s documents which the agency
determines, pursuant to law or regulation, to with-
hold from any interested party.

(ii}(A) If, within 2 work days after receipt of the
agency report, the protestor requests additional docu-
ments, the agency shall provide the requested docu-
ments to the GAO within 5 work days of receipt of
the request.

(B) The additional documents shall also be pro-
vided to the protestor and other interested partics
within this 5-work day period unless the agency
has decided to withhold them for any reason (see
subdivision (a)(4)(i) of this section). This
includes any documents covered by a protective
order issued by the GAO. Documents covered by
a protective order shall be provided only in accor-
dance with the terms of the order. A request for a
protective order to cover the additional documents
shall be made in accordance with 33.104(a)(5)
within this 5-work day period.

(C) The agency shall notify the GAO of any
documents withheld from the protestor and other
interested parties and shall state the reasons for
withholding them.

(5) The GAO may issue a protective order to limit
the release of particular documents to counsel for the
protestor and to counsel for the other interested parties
entitled to receive the documents if the documents con-
tain information that is privileged, or if their release
would create a competitive advantage.

(i) Requests for protective orders. Any party
seeking issuance of a protective order shall file its
request with the GAO as soon as practicable after the
protest is filed, but not more than 20 work days after
the protest filing date, with copies furnished simulta-
neously to all parties.

(1) Exclusions and rebuttals. Within 2 work days
after receipt of a copy of the protective order request,
any party may file with the GAO a request that par-
ticular documents be excluded from the coverage of
the protective order, or that particular partics or indi-
viduals be included in or excluded from the protec-
tive order. Copics of the request shall be furnished
simultanecously to all parties. Within 1 work day
after receipt of a copy of the request, any rebuttal
shall be filed with the GAO, with copies furnished

simultaneously to all parties.

(iii) Additional documents. If the existence or rel-
evance of additional documents first becomes evident
after a protective order has been issued, any party
may request that these additional documents be cov-
ered by the protective order. Any party to the protec-
tive order also may request that individuals not
already covered by the protective order be included
in the order. Requests shall be filed with the GAO,
with copies furnished simultaneously to all parties.
Any rebuttal to such a request must be filed within 1
work day after receipt of a copy of the request.

(iv) Sanctions and remedies. The GAO may
impose appropriate sanctions for any violation of the
terms of the protective order. Improper disclosure of
protected information will entitle the aggrieved party
to all appropriate remedies under law or equity. The
GAO may also take appropriate action against an
agency which fails to provide documents designated
in a protective order.

(6) The protestor and other interested partics are
required to furnish a copy of any comments on the agen-
cy report directly to the GAO within 10 work days, S
work days if express option is used, after receipt of the
report, with copies provided to the contracting officer
and to other participating interested parties. If a hearing
is held, these comments are due within 7 work days
after the hearing.

(7) Agencies shall furnish the GAO with the name,
title, and telephone number of one or more officials (in
both ficld and headquarters offices, if desircd) whom the
GAO may contact who are knowledgeable about the
subject matter of the protest. Each agency shall be
responsible for promptly advising the GAO of any
change in the designated officials.

(b) Protests before award. (1) When the agency has
received notice from the GAO of a protest filed directly
with the GAQO, a contract may not be awarded unless
authorized, in accordance with agency procedures, by the
head of the contracting activity, on a nondelegable basis,
upon a written finding that—

(i) Urgent and compelling circumstances which
significantly affect the interest of the United States
will not permit awaiting the decision of the GAO;
and

(ii) Award is likely to occur within 30 calendar
days of the written finding.

(2) A contract award shall not be authorized until the
agency has notified the GAO of the finding in paragraph
(b)(1) of this section.

(3) When a protest against the making of an award is
received and award will be withheld pending disposition
of the protest, the contracting officer should inform the
offerors whose offers might become eligible for award
of the protest. If appropriate, those offerors should be
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requested, before expiration of the time for acceptance
of their offer, to extend the time for acceptance to avoid
the need for resolicitation. In the event of failure to
obtain such extensions of offers, consideration should be
given to proceeding under subparagraph (b)(1) of this
section.

(c) Protests after award. (1) When the agency receives
notice of a protest from the GAO after award of a contract,
but within 10 calendar days after award, the contracting
officer shall immediately suspend performance or termi-
nate the awarded contract, except as provided in para-
graphs (c)(2) and (3) of this section.

(2) In accordance with agency procedures, the head
of the contracting activity may, on a nondelegable basis,
authorize contract performance, notwithstanding the
protest, upon a written finding that—

(i) Contract performance will be in the best inter-
ests of the United States; or

(i) Urgent and compelling circumstances that sig-
nificantly affect the interests of the United States will
not permit waiting for the GAO's decision.

(3) Contract performance shall not be authorized
until the agency has notified the GAO of the finding in
paragraph (c)(2) of this section.

(4) When it is decided to suspend performance or ter-
minate the awarded contract, the contracting officer
should attempt to negotiate a mutual agrecment on a no-
cost basis.

(5) When the agency receives notice of a protest filed
with the GAO more than 10 calendar days after award
of the protested acquisition, the contracting officer need
not suspend contract performance or terminate the
awarded contract unless the contracting officer believes

that an award may be invalidated and a delay in receiv- -

ing the supplies or services is not prejudicial to the

Government's interest.

(d) Findings and notice. 1f the decision is to proceed
with contract award, or continue contract performance
under paragraphs (b) or (c) of this section, the contracting
officer shall include the written findings or other required
documentation in the file. The contracting officer also
shall give written notice of the decision to the protestor and
other interested parties.

(e) Hearings. The GAO may hold a hearing at the
request of the agency, a protestor, or other interested party
who has responded to the notice in 33.104(a)(2). The GAO
may designate representatives of the parties to attend the
hearing. The attending parties and the hearing official may
question representatives of the parties at the hearing. A
recording or transcription of the hearing will normally be
made, and copies may be obtained from the GAO for a fee.
All parties may file comments on the hearing and report
within 7 work days of the hearing.

(f) GAO decision time. GAO will issue its recommen-
dation on a protest within 90 work days from the date of

33-4

filing of the protest with the GAO, or within 45 calendar
days under the express option, unless GAO establishes a
longer period of time.

(g) Notice to GAO. The head of the agency or a
designee (not below the level of the head of the contracting
activity) responsible for the solicitation, proposed award,
or award of the contract shall report to the Comptroller
General within 60 calendar days of receipt of the GAO's
recommendation if the agency has decided not to comply
with the recommendation. The report shall explain the rea-
sons why the GAO's recommendation, including any rec-
ommendation concerning the award of protest costs (i.e.,
the costs of filing and pursuing the protest, including rea-
sonable attorneys' fees and bid and proposal preparation),
will not be followed by the agency.

(h) Award of protest costs. Pending a final, nonappeal-
able judicial determination of the constitutionality of 31
U.S.C. section 3554(c), a recommended award of protest
costs (as defined under paragraph (g)of this section) may be
paid by the agency out of funds available to or for the use of
the agency for the acquisition of supplies or services, but
such payments may be subject to recoupment by the agency
if 31 U.S.C. section 3554(c) is judicially determined not to
be constitutional. Before paying a recommended award of
protest costs (as defined under paragraph (gof this section),
agency personncl should consult the General Counsel's
office of the agency. This paragraph (h) applies to all rec-
ommended awards of protest costs (as defined under para-
graph (g)of this section) which have not yet been paid.

33.105 Protests to GSBCA.

(a)(1) An interested party may protest an ADP acquisi-
tion subject to Section 111 of the Federal Property and
Administrative Services Act (40 U.S.C. 759) by filing a
protest with the GSBCA. ADP acquisition protests not cov-
ercd under this statute may not be heard by the GSBCA, but
may be heard by the agency, the courts, or GAO. A protestor
shall furnish a copy of its complete protest to the official or
location designated in the solicitation, or in the absence of
such a designation to the contracting officer, on the same day
the protest is filed with the GSBCA. Any request for a hear-
ing on either a suspension of procurement authority or on the
merits shall be in the protest.

(2) The GSBCA procedures state that—

(i) Within one working day after receipt of a copy
of the protest, the agency shall give either oral or
written notice of the protest to all parties who were
solicited or, if the solicitation has closed, only to
those who submitted a sealed bid or offer; and

(ii) Written confirmation of notice and a listing of
all persons and agencies receiving notice should be
given to the Board within 5 working days after
receipt of the protest.

(b) The GSBCA procedures state that within 10 work
days after the filing of a protest, or such longer time as the
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GSBCA may establish, the agency shall file with the
GSBCA and all other parties a protest file. Except where
the agency determines under appropriate authority to with-
hold classified or privileged information or information
that would give a competitive advantage, the protest file
shall include the following:

(1) A contracting officer’s decision, if any.

(2) The contract, if any.

(3) All relevant correspondence.

(4) Affidavits or statements of witnesses on the mat-
ter under protest.

(5) All documents relied upon by the contracting
officer in taking the action protested.

(6) A copy of the solicitation, the protestor’s bid or
proposal and, if bid opening has occurred and no con-
tract has been awarded, a copy of any relevant bids and
the bid abstract.

(7) In a negotiated acquisition, a copy of offers or
proposals being considered for award and relevant to the
protest should be included in the GSBCA file only, for
in camera review by the Board. The agency shall serve
all parties with a list of documents provided to the
Board in camera review.

(8) Any additional existing evidence or information
necessary to determine the merits of the protest.

(9) Any information otherwise withheld, where it is
appropriate for in camera review by the Board.

(c) The GSBCA procedures state that within 15 work
days after the filing of the protest, or such longer time as
the Board may establish, the agency shall submit its answer
to the Board setting forth its defenses to the protest and its
findings, actions, and recommendations in the matter.

(d(1) If a protest contains a timely request for a sus-
pension of procurement authority, a hearing will be held
whenever practicable but not later than 10 calendar days
after the filing of the protest. The Board shall suspend the
procurement authority unless the agency establishes that—

(i) Absent suspension, the contract award is likely
within 30 calendar days; and

(ii) Urgent and compelling circumstances which
significantly affect interests of the United States will
not permit waiting for the decision.

(2) Circumstances in (d)(1) above shall be estab-
lished by a D&F executed by the agency head or
designee.

(3) The Board’s decision on suspension may be oral.
(¢) A hearing on the merits, if requested, will be held

within 25 work days after the filing of the protest and a
GSBCA decision on the merits will be issued within 45
work days, unless the Board’s chairman determines a
longer period is required.

(£)(1) The GSBCA may declare an appropriateinterested
party to be entitled to the costs of—

(i) Filing and pursuing the protest, including rea-
sonable attorney’s fees; and

(ii) Bid and proposal preparation.

(2) Costs awarded under subparagraph (£)(1) of this
section shall be paid out in accordance with the proce-
dures provided in 31 U.S.C. 1304 (the Permanent
Indefinite Judgment Fund).

(g) The GSBCA’s final decision may be appealed by the
agency or by any interested party, including any interven-
ing interested parties, as set forth in Subpart 33.2.

33.106 Solicitation provision and contract clause.

(a) The contracting officer shall insert the provision at
52.233-2, Service of Protest, in solicitations for other than
small purchases. '

(b) The contracting officer shall insert the clause at
52.233-3, Protest After Award, in all solicitations and con-
tracts. If a cost reimbursement contract is contemplated, the
contracting officer shall use the clause with its Alternate 1.

SUBPART 33.2—DISPUTES AND APPEALS

33.201 Definitions.

“Alternative dispute resolution” means any procedure or
combination of procedures voluntarily used to resolve
issues in controversy without the need to resort to litiga-
tion. These procedures include, but are not limited to, set-
tlement negotiations, conciliation, facilitation, mediation,
fact finding, minitrials, and arbitration.

“Claim,” as used in this part, means a written demand or
written assertion by one of the contracting parties seeking,
as a matter of right, the payment of money in a sum certain,
the adjustment or interpretation of contract terms, or other
relief arising under or relating to the contract. A claim aris-
ing under a contract, unlike a claim relating to that con-
tract, is a claim that can be resolved under a contract clause
that provides for the relief sought by the claimant.
However, a written demand or written assertion by the con-
tractor seeking the payment of money exceeding $50,000 is
not a claim under the Contract Disputes Act of 1978 until
certified as required by the Act and 33.207. A voucher,
invoice, or other routine request for payment that is not in
dispute when submitted is not a claim. The submission may
be converted to a claim, by written notice to the contracting
officer as provided in 33.206(a), if it is disputed either as to
liability or amount or is not acted upon in a reasonable
time.

“Issue in controversy” means a material disagreement
between the Government and the contractor related to a
claim or which could result in a claim. An issue in contro-
versy can be all or part of a claim.

“Misrepresentation of fact,” as used in this part, means a
false statement of substantive fact, or any conduct which
leads to the belief of a substantive fact material to proper
understanding of the matter in hand, made with intent to
deceive or mislead.

“Neutral person,” as used in this subpart, means an
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impartial third party, who serves as a mediator, fact finder,
or arbitrator, or otherwise functions to assist the parties to
resolve the issues in controversy. A neutral person may be
a permanent or temporary officer or employee of the
Federal Government or any other individual who is accept-
able to the parties. A neutral person shall have no official,
financial, or personal conflict of interest with respect to the
issues in controversy, unless such interest is fully disclosed
in writing to all parties and all parties agree that the neutral
person may serve (5 U.S.C. 583).

33,202 Contract Disputes Act of 1978.

The Contract Disputes Act of 1978 (41 U.S.C. 601-
613)(the Act) as amended by the Administrative Dispute
Resolution Act (Pub. L. 101-552) establishes procedures
and requirements for asserting and resolving claims subject
to the Act. In addition, the Act provides for: (a) the pay-
ment of interest on contractor claims; (b) certification of
contractor claims; and (c¢) a civil penalty for contractor
claims that are fraudulent or based on a misrepresentation
of fact.

33.203 Applicability.

(a) Except as specified in paragraph (b) below, this part
applies to any express or implied contract covered by the
Federal Acquisition Regulation.

(b) This subpart does not apply to any contract with (1)
a foreign government or agency of that government, or )
an international organization or a subsidiary body of that
organization, if the agency head determines that the appli-
cation of the Act to the contract would not be in the public
interest.

(c) This part applies to all disputes with respect to con-
tracting officer decisions on matters “arising under” or
“relating to” a contract. Agency Boards of Contract
Appeals (BCA’s) authorized under the Act continue to have
all of the authority they possessed before the Act with
respect to disputes arising under a contract, as well as
authority to decide disputes relating to a contract. The
clause at 52.233-1, Disputes, recognizes the “all disputes”
authority established by the Act and states certain require-
ments and limitations of the Act for the guidance of con-
tractors and contracting agencies. The clause is not
intended to affect the rights and obligations of the parties
as provided by the Act or to constrain the authority of the
statutory agency BCA’s in the handling and deciding of
contractor appeals under the Act.

33.204 Policy.

The Government’s policy is to try to resolve all contrac-
tual issues in controversy by mutual agreement at the con-
tracting officer’s level. Agencies are encouraged to use
alternative dispute resolution (ADR) procedures to the
maximum extent practicable in accordance with the author-
ity and the requirements of the Administrative Dispute
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Resolution Act (Pub. L. 101-552) and agency policies.

33.205 Relationship of the Act to Public Law 85-804.

(a) Requests for relief under Public Law 85-804 (50
U.S.C. 1431-1435) are not claims within the Contract
Disputes Act of 1978 or the Disputes clause at 52.233-1,
Disputes, and shall be processed under Part 50,
Extraordinary Contractual Actions. However, relief former-
ly available only under Public Law 85-804; i.e., legal enti-
tlement to rescission or reformation for mutual mistake, is
now available within the authority of the contracting officer
under the Contract Disputes Act of 1978 and the Disputes
clause. In case of a question whether the contracting officer
has authority to settle or decide specific types of claims, the
contracting officer should seek legal advice.

(b) A contractor’s allegation that it is entitled to rescis-
sion or reformation of its contract in order to correct or
mitigate the effect of a mistake shall be treated as a claim
under the Act. A contract may be reformed or rescinded by
the contracting officer if the contractor would be en-
titled to such remedy or relief under the law of Federal
contracts. Due to the complex legal issues likely to be asso-
ciated with allegations of legal entitlement, contracting
officers shall make written decisions, prepared with the
advice and assistance of legal counsel, either granting or
denying relief in whole or in part.

(c) A claim that is either denied or not approved in its
entirety under paragraph (b) above may be cognizable as a
request for relief under Public Law 85-804 as implemented
by Part 50. However, the claim must first be submitted to
the contracting officer for consideration under the Contract
Disputes Act of 1978 because the claim is not cognizable
under Public Law 85-804, as implemented by Part 50,
unless other legal authority in the agency concerned is
determined to be lacking or inadequate.

33.206 Initiation of a claim.

(a) Contractor claims shall be submitted in writing to the
contracting officer for a decision. The contracting officer
shall document the contract file with evidence of the date
of receipt of any submission from the contractor deemed to
be a claim by the contracting officer.

(b) The contracting officer shall issue a written decision
on any Government claim initiated against a contractor.

33.207 Contractor claim certification.

(a) A contractor claim exceeding $50,000, or any claim
regardless of amount when using alternative dispute resolu-
tion procedures, shall be accompanied by a certification
that—

(1) The claim is made in good faith;

(2) Supporting data are accurate and complete to the
best of the contractor’s knowledge and belief; and

(3) The amount requested accurately reflects the con-
tract adjustment for which the contractor believes the
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Government is liable.

(b) The aggregate amount of both the increased and
decreased costs shall be used in determining when the dol-
lar thresholds requiring claim certification are met (see the
example in subdivision 15.804-2(a)(1)(ii)).

(c)(1) If the contractor is an individual, the certification
shall be executed by that individual.

(2) If the contractor is not an individual, the certifica-
tion shall be executed by—
(i) A senior company official in charge at the con-
tractor’s plant or location involved; or
(ii) An officer or general partmer of the contractor
having overall responsibility for the conduct of the
contractor’s affairs.

33.208 Interest on claims.

The Government shall pay interest on a contractor’s
claim on the amount found due and unpaid from (a) the
date the contracting officer receives the claim (properly
certified if required by 33.207(a)), or (b) the date payment
otherwise would be due, if that date is later, until the date
of payment. Simple interest on claims shall be paid at the
rate, fixed by the Secretary of the Treasury as provided in
the Act, which is applicable to the period during which the
contracting officer receives the claim and then at the rate
applicable for each 6-month period as fixed by the
Treasury Secretary during the pendency of the claim. See
32.614 for the right of the Government to collect interest
on its claims against a contractor.

33.209 Suspected fraudulent claims.

If the contractor is unable to support any part of the
claim and there is evidence that the inability is attributable
to misrepresentation of fact or to fraud on the part of the
contractor, the contracting officer shall refer the matter to
the agency official responsible for investigating fraud.

33.210 Contracting officer’s authority.

Except as provided in this section, contracting officers
are authorized, within any specific limitations of their war-
rants, to decide or settle all claims arising under or relating
to a contract subject to the Act. This authorization does not
extend to—

(a) A claim or dispute for penalties or forfeitures pre-
scribed by statute or regulation that another Federal agency
is specifically authorized to administer, settle, or deter-
mine; or

(b) The settlement, compromise, payment, or adjustment
of any claim involving fraud.

33.211 Contracting officer’s decision.

(a) When a claim by or against a contractor cannot be
satisfied or settled by mutual agreement and a decision on
the claim is necessary, the contracting officer shall—

(1) Review the facts pertinent to the claim;

(2) Secure assistance from legal and other advisors;

(3) Coordinate with the contract administration office
or contracting office, as appropriate; and

(4) Prepare a written decision that shall include a—

(i) Description of the claim or dispute;

(ii) Reference to the pertinent contract terms;

(iii) Statement of the factual areas of agreement
and disagreement;

(iv) Statement of the contracting officer’s deci-
sion, with supporting rationale;

(v) Paragraph substantially as follows:

This is the final decision of the Contracting Officer.
You may appeal this decision to the Board of Contract
Appeals. If you decide to appeal, you must, within 90 days
from the date you receive this decision, mail or otherwise
furnish written notice to the Board of Contract Appeals and
provide a copy to the Contracting Officer from whose deci-
sion the appeal is taken. The notice shall indicate that an
appeal is intended, reference this decision, and identify the
contract by number. Instead of appealing to the Board of
Contract Appeals, you may bring an action directly in the
U.S. Claims Court (except as provided in the Contract
Disputes Act of 1978, 41 U.S.C. 603, regarding Maritime
Contracts) within 12 months of the date you receive this
decision. If you appeal to the Board of Contract Appeals,
you may, solely at your election, proceed under the Board’s
small claims procedure for claims of $10,000 or less or its
accelerated procedure for claims of $50,000 or less; and

(vi) Demand for payment prepared in accordance
with 32.610(b) in all cases where the decision results
in a finding that the contractor is indebted to the

Government.

(b) The contracting officer shall furnish a copy of the
decision to the contractor by certified mail, return receipt
requested, or by any other method that provides evidence
of receipt. This requirement shall apply to decisions on
claims initiated by or against the contractor.

(¢) The contracting officer shall issue the decision with-
in the following statutory time limitations;

(1) For claims of $50,000 or less, 60 days after
receiving a written request from the contractor that a
decision be rendered within that period, or within a rea-
sonable time after receipt of the claim if the contractor
does not make such a request.

(2) For claims over $50,000, 60 days after receiving
a certified claim; provided, however, that if a decision
will not be issued within 60 days, the contracting officer
shall notify the contractor, within that period, of the
time within which a decision will be issued.

(d) The contracting officer shall issue a decision within
a reasonable time, taking into account—

(1) The size and complexity of the claim;

(2) The adequacy of the contractor’s supporting data;
and

(3) Any other relevant factors.
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(e) In the event of undue delay by the contracting officer
in rendering a decision on a claim, the contractor may
request the agency BCA to direct the contracting officer to
issue a decision in a specified time period determined by
the BCA.

(f) Any failure of the contracting officer to issue a deci-
sion within the required time periods will be deemed a
decision by the contracting officer denying the claim and
will authorize the contractor to file an appeal or suit on the
claim.

(g) The amount determined payable under the decision,
less any portion already paid, should be paid, if otherwise
proper, without awaiting contractor action concerning
appeal. Such payment shall be without prejudice to the
rights of either party.

33.212 Contracting officer’s duties upon appeal.

To the extent permitted by any agency procedures con-
trolling contacts with agency BCA personnel, the contract-
ing officer shall provide data, documentation, information,
and support as may be required by the agency BCA for use
on a pending appeal from the contracting officer’s decision.

33.213 Obligation to continue performance.

(a) In gencral, before passage of the Act, the obligation
to continue performance applied only to claims arising
under a contract. However, Section 6(b) of the Act autho-
rizes agencies to rcquire a contractor {0 continue contract
performance in accordance with the contracting officer’s
decision pending final decision on a claim relating to the
contract. In recognition of this fact, an alternate paragraph
is provided for paragraph (h) of the clause at 52.233-1,
Disputes. This paragraph shall be used only as authorized
by agency procedures.

(b) In all contracts that include the clause at 52.233-1,
Disputes, with its Altemate 1, in the event of a dispute not
arising under, but relating to, the contract, the contracting
officer shall consider providing, through appropriate agen-
cy procedures, financing of the continued performance;
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provided, that the Government’s interest is properly
secured.

33.214 Alternative dispute resolution.

(a) The objective of using alternative dispute resolution
(ADR) procedures is to increase the opportunity for rela-
tively inexpensive and expeditious resolution of issues in
controversy. Essential elements of ADR include—

(1) Existence of an issue in controversy;

(2) A voluntary election by both parties to partici-
pate in the ADR process;

(3) An agreement on alternative procedures and
terms to be used in lieu of formal litigation;

(4) Participation in the process by officials of both
parties who have the authority to resolve the issue in
controversy; and

(5) Certification by the contractor in accordance
with 33.207.

(b) ADR procedures may be used at any time that the
contracting officer has authority to settle the issue in con-
troversy and can be applied to a portion of a claim. When
ADR procedures are used subsequent to issuance of a
contracting officer’s final decision, their use does not
alter any of the time limitations or procedural require-
ments for filing an appeal of the contracting officer’s final
decision and does not constitute a reconsideration of the
final decision.

(¢) When appropriate, a neutral person may be used to
facilitate resolution of the issue in controversy using the
procedures chosen by the parties.

33.215 Contract clause.

The contracting officer shall insert the clause at 52.233-
1, Disputes, in solicitations and contracts, unless the condi-
tions in 33.203(b) apply. If it is determined under agency
procedures that continued performance is necessary pend-
ing resolution of any claim arising under or relating to the
contract, the contracting officer shall use the clause with its
Alternate 1
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services to be performed on Government installations,
unless a construction contract is contemplated.

(c) The contracting officer may insert the clause at
52.237-3, Continuity of Services, in solicitations and con-
tracts for services, when—

(1) The services under the contract are considered
vital to the Government and must be continued without
interruption and when, upon contract expiration, a suc-
cessor, either the Government or another contractor,
may continue them; and

(2) The Government anticipates difficulties during
the transition from one contractor to another or to the
Government. Examples of instances where use of the
clause may be appropriate are services in remote loca-
tions or services requiring personnel with special securi-
ty clearances.

(d) See 9.508 regarding the use of an appropriate provi-
sion and clause concerning the subject of conflict-of-inter-
est, which may at times be significant in solicitations and
contracts for services.

(e) The contracting officer shall also insert in solicita-
tions and contracts for services the provisions and clauses
prescribed elsewhere in the FAR, as appropriate for each
acquisition, depending on the conditions that are applicable.

37.111 Extension of services.

Award of contracts for recurring and continuing service
requirements are often delayed due to circumstances
beyond the control of contracting offices. Examples of cir-
cumstances causing such delays are bid protests and
alleged mistakes in bid. In order to avoid negotiation of
short extensions to existing contracts, the contracting offi-
cer may include an option clause (see 17.208(f)) in solicita-
tions and contracts which will enable the Government to
require continued performance of any services within the
limits and at the rates specified in the contract. However,
these rates may be adjusted only as a result of revisions to
prevailing labor rates provided by the Secretary of Labor.
The option provision may be exercisecd more than once, but
the total extension of performance thercunder shall not
exceed 6 months.

37.112 Government use of private sector temporaries.

Contracting officers may enter into contracts with tem-
porary help service firms for the brief or intermittent use of
the skills of private sector temporarics. Services furnished
by temporary help firms shall not be regarded or treated as
personal services. These services shall not be used in lieu
of regular recruitment under civil service laws or to dis-
place a Federal employee. Acquisition of these services
shall comply with the authority, criteria, and conditions of
5 CFR Part 300, Subpart E, Use of Private Sector
Temporaries, and agency procedures.

SUBPART 37.2—ADVISORY AND ASSISTANCE
SERVICES

37.200 Scope of subpart.

This subpart prescribes policies and procedures for
acquiring advisory and assistance services by contract. The
subpart regulates these contracts with individuals and orga-
nizations for both personal and nonpersonal services.

37.201 Definition.

“Advisory and assistance services” means services,
other than those excluded or exempted in this subpart, to
support or improve agency policy development, decision-
making, management, and administration, or to support or
improve the operation of management systems.

37.202 Policy.

(a) The acquisition of advisory and assistance services
is a legitimate way to improve Government services and
operations. Accordingly, advisory and assistance services
may be used at all organizational levels to help managers
achieve maximum effectiveness or economy in their opera-
tions.

(b) Subject to 37.205, agencies may contract for
advisory and assistance services, when essential to the
agency's mission, to—

(1) Obtain outside points of view to avoid too
limited judgment on critical issues;

(2) Obtain advice regarding developments in indus-
try, university, or foundation research;

(3) Obtain the opinions, special knowledge, or skills
of noted experts;

(4) Enhance the understanding of, and develop alter-
native solutions to, complex issues;

(5) Support and improve the operation of organiza-
tions;

(6) Ensure the more efficient or effective operation
of managerial or hardware systems.

(c) Advisory and assistance services shall not be—

(1) Used in performing work of a policy, decision-
making, or managerial nature which is the direct respon-
sibility of agency officials;

(2) Used to bypass or undermine personnel ceilings,
pay limitations, or competitive employment procedurcs;

(3) Contracted for on a preferential basis to former
Government employees;

(4) Used under any circumstances specifically to aid
in influencing or enacting legislation;

(5) Used to obtain professional or technical advice
which is readily available within the agency or another
Federal agency.

37.203 Types of advisory and assistance services.
Advisory and assistance services may take the form of
information, advice, opinions, alternatives, conclusions,
recommendations, training, or direct assistance. These ser-
vices consist of—
(a) Individual experts and consultants. Individual
experts and consultants are persons possessing special, cur-
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rent knowledge or skill that may be combined with exten-
sive operational experience. This enables them to provide
information, opinions, advice, or recommendations to
enhance understanding of complex issues or to improve the
quality and timeliness of policy development or decision-
making.

(b) Studies, analyses, and evaluations. Studies, analy-
ses, and evaluations are organized, analytic assessments
needed to provide the insights necessary for understanding
complex issues or improving policy development or deci-
sion-making. These analytic efforts result in formal, struc-
tured documents containing data or leading to conclusions
and/or recommendations. This summary description is
operationally defined by the following criteria:

(1) Objective. To enhance understanding of com-
plex issues or to improve the quality and timeliness of
agency policy development or decision-making by pro-
viding new insights into, understanding of, alternative
solutions to, or recommendations on agency policy and
program issues, through the applications of fact finding,
analysis, and evaluation.

(2) Areas of application. All subjects, issues, or
problems involving policy development of decision-
making in the agency. These may involve concepts,
organization, programs and other systems, and the appli-
cation of such systems.

(3) Outputs. Outputs are formal structured docu-
ments containing or leading to conclusions and/or rec-
ommendations. Data bases, models, methodologies, and
related software created in support of a study, analysis,
or evaluation are to be considered part of the overall
study effort.

(¢} Management and professional support services.
Management and professional support services take the
form of advice, training, or direct assistance for organiza-
tions to ensure more efficient or effective operations of
managerial, administrative, or related systems. This sum-
mary description is operationally defined in terms of the
following criteria:

(1) Objective. To ensure more efficient or effective
operation of management support or related systems by
providing advice, training, or direct assistance
associated with the design or operation of such systems.

(2) Areas of application. Management support or
related systems such as program management, project
monitoring and reporting, data collection, logistics man-
agement, budgeting, accounting, auditing, personnel
management, paperwork management, records manage-
ment, space management, and public relations.

(3) Outputs. Services in the form of information,
opinions, advice, training, or direct assistance that lead
to the improved design or operation of managerial,
administrative, or related systems. This does not include
training which maintains skills necessary for normal
operations. Written reports are normally incidental to
the performance of the service.
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(d) Engineering and technical service. Engineering
and technical services (technical representatives) take the
form of advice, training, or, under unusual circum-
stances, direct assistance to ensure more efficient or
effective operation or maintenance of existing platforms,
weapon systems, related systems, and associated soft-
ware. All engineering and technical services provided
prior to final Government acceptance of a complete hard-
ware system are part of the normal development, produc-
tion, and procurement processes and do not fall in this
category. Engineering and technical services provided
after final Government acceptance of a complete hard-
ware system are in this category except where they are
procured to increase the original design performance
capabilities of existing or new systems or where they are
integral to the operational support of a deployed system
and have been formally reviewed and approved in the
acquisition planning process.

37.204 Exclusions.

The following activities and programs are excluded or
exempted from the definition of advisory or assistance ser-
vices:

(a) Activities that are reviewed in accordance with the
OMB Circular A-76, Policies for Acquiring Commercial or
Industrial Products and Services Needed by the
Government.

(b) Architectural and engineering services as defined in
Part 36.

(¢) ADP/Telecommunications functions and related ser-
vices that are controlled in accordance with 41 CFR Part
201, the Federal Information Resources Management
Regulation.

(d) Research on theoretical mathematics and basic med-
ical, biological, physical, social, psychological, or other
phenomena.

(e) Engineering studies related to specific physical or
performance characteristics of existing or proposed sys-
tems.

(f) The day-to-day operation of facilities (e.g., the
Johnson Space Center and related facilities) and functions
(e.g., ADP operations and building maintenance).

(g) Government-owned, contractor-operated (GOCO)
facilities. However, any contract for advisory and assis-
tance services other than the basic contract for operation
and management of a GOCO shall come under the defini-
tion of advisory or assistance services.

(h) Clinical medicine.

(i) Those support services of a managerial or adminis-
trative nature performed as a simultaneous part of, and
nonseparable from specific development, production, or
operational support activitics. In this context, nonseparable
means that the managerial or administrative systems in
question (e.g., subcontractor monitoring or configuration
control) cannot reasonably be operated by anyone other
than the designer or producer of the end-item hardware.
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(b) The possible application of reduced rates under sec-
tion 10721 of the Interstate Commerce Act for shipments
on commercial bills of lading and the Commercial Bill of
Lading Notations clause are discussed at 47.104.

(c)(1) The limited authority for the use of commercial
forms and procedures to acquire freight or express trans-
portation for small shipments of a recurring nature when
transportation costs do not exceed $100, is prescribed in
the Transportation Documentation and Audit Regulation,
specifically 41 CFR 101-41.304-2.

(2) For DOD shipments, corresponding guidance is
in Chapter 214 of the MTMR.

42.1404 Shipments by parcel post or other classes of
mail.

42.1404-1 Parcel post eligible shipments.

(a)(1) Use of parcel post or other classes of mail permits
direct movements from source of supply to the user, with-
out the intermediate documentation that is required when
supplies are transported through depots or air or water ter-
minals. However, the use of parcel post and other classes of
mail shall be confined to deliverics of mailable matter that
meet the size, weight, and distance limitations prescribed
by the U.S. Postal Service. Parcel post eligible shipments
for overseas destinations will not be sent via Small
Package Delivery services or parcel post to CONUS mil-
itary air or water terminals. These shipments will be
mailed through the APO or FPO to the overseas user.
Contractors shall not divide delivery quantities into mail-
able parcels for the purpose of avoiding shipments by
other modes of transportation.

(2) When parcel post or other classes of mail are
used by contractors, they shall prepay the postage
costs by using their own mailing labels or stamps and
include prepaid postage costs as separate items in the
invoices for supplies shipped.

(b)(1) Authority for contractors to use indicia mail may
be obtained by submitting Postal Service (PS) Form 3601,
Application to Mail Without Affixing Postage Stamps, to
the U.S. Postal Service for approval following agency pro-
cedures. If approval is granted, the agency shall follow the
U.S. Postal Service permit requirements.

(2) When indicia mail is used, the contractor will be
provided with a completed PS Form 3601 and official
penalty permit imprint mailing labels, envelopes, or
cards printed on the top right side in a rectangular box:
Postage and Fees Paid (first line); Government Agency
Name (second line); and, the proper permit imprint
number (G-000) on the third line. These must also bear
in the upper left comer in every case the printed return
address of the agency concerned above the printed
phrases “Official Business” and “Penalty for Private
Use, $300.” The name and address of a private person
or firm shall not be shown.

(c) When a contractor uses the contractor’s own label
for making a shipment to a post office servicing military
and other agency consignees outside the United States,
the contractor shall stamp or imprint the parcel immedi-
ately above the label in 1/4 inch block letters with (i) the
name of the agency and (ii) the words “Official Mail-
Contents for Official Use-Exempt from Customs
Requirements.” This permits identification and expedites
handling within the postal system. Use of this marking
does not eliminate the requirement for payment of
postage by the contractor when so required by the con-
tract or when the contractor is to be reimbursed for the
cost of postage.

(d) Contractors may not insure shipments at
Government expense for the purpose of recovery in case
of loss and/or damage, except that minimum insurance
required for the purposes of obtaining receipts at point of
origin and upon delivery is authorized.

42.1404-2 Contract clauses.

(a) The contracting officer shall insert the clause at
52.242-10, F.o.b. Origin—Government Bills of Lading or
Prepaid Postage, in solicitations and contracts when
f.0.b. origin shipments are to be made using Government
bills of lading or prepaid postage.

(b) The contracting officer shall insert the clause at
52.242-11, F.o.b. Origin—Government Bills of Lading or
Indicia Mail, in solicitations and contracts when f.0.b.
origin shipments are to be made using Government bills
of lading or indicia mail, if indicia mail has been autho-
rized by the U.S. Postal Service.

42.1405 Discrepancies incident to shipment of
supplies.

(a) Discrepancies incident to shipment include over-
age, shortage, loss, damage, and other discrepancies
between the quantity and/or condition of supplies
received from commercial carriers and the quantity
and/or condition of these supplies as shown on the cover-
ing bill of lading or other transportation document.
Regulations and procedures for reporting and adjusting
discrepancies in Government shipments are in Subpart
40.7 of the Federal Property Management Regulations
(41 CFR 101-40.7). (Military installations shall consult
“Reporting of Transportation Discrepancies in
Shipments,” AR 55-38, NAVSUP INST 4610.33C, AFR
75-18, MCO P4610.19, DLAR 4500.15.)

(b) Generally, when the place of delivery is f.0.b. ori-
gin, the Government consignee at destination is also
accountable for the supplies, and all claims or reports
dealing with discrepancies shall be initiated at that point
in accordance with the property accountability regula-
tions of the agency concerned.

(¢) If supplies are acquired on an £.0.b. destination basis,
any claim arising from a discrepancy occurring in transit is
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a matter for settlement between the contractor and the car-
rier. However, the Government consignee shall (1) notify
the carrier of the discrepancy by noting the exception onthe
carrier’s delivery receipt and (2) furnish all available data
to the CAO or appropriate agency office, which shall
promptly transmit the data to the contractor. )

42.1406 Report of shipment.

42.1406-1 Advance notice.

Military (and as required, civilian agency) storage and dis-
tribution points, depots, and other receiving activities require
advance notice of shipments en route from contractors' plants.
Generally, this notification is required only for classified
material; sensitive, controlled, and certain other protected
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material; explosives, and some other hazardous materials;
selected shipments requiring movement control; or minimum
carload or truckload shipments. It facilitates arrangements
for transportation control, labor, space, and use of materials
handling equipment at destination. Also, timely receipt of
notices by the consignee transportation office precludes the
incurring of demurrage and vehicle detention charges.

42.1406-2 Contract clause.

The contracting officer shall insert the clause at
52.242-12, Report of Shipment (REPSHIP), in solicita-
tions and contracts when advance notice of shipment is
required for safety or sccurity reasons, or where carload
or truckload shipments will be made to DoD installations
or, as required, to civilian agency facilities.



PART 45
GOVERNMENT PROPERTY

45.000 Scope of part.

This part prescribes policies and procedures for provid-
ing Government property to contractors, contractors’ use
and management of Government property, and reporting,
redistributing, and disposing of contractor inventory. It
does not apply to providing property under any statutory
leasing authority, except as to non-Government use of plant
equipment under 45.407; to property to which the
Government has acquired a lien or title solely because of
partial, advance, or progress payments; or to disposal of
real property.

SUBPART 45.1—GENERAL

45.101 Definitions.

(a) “Contractor-acquired property,” as used in this part,
means property acquired or otherwise provided by the con-
tractor for performing a contract and to which the
Government has title.

“Government-furnished property,” as used in this part,
means property in the possession of, or directly acquired
by, the Government and subsequently made available to the
contractor.

“Government property,” means all property owned by or
leased to the Government or acquired by the Government
under the terms of the contract. It includes both
Government-furnished property and contractor-acquired
property as defined in this section.

“Plant equipment,” as used in this part, means personal
property of a capital nature (including equipment, machine
tools, test equipment, furniture, vehicles, and accessory and
auxiliary items) for use in manufacturing supplies, in per-
forming services, or for any administrative or general plant
purpose. It does not include special tooling or special test
equipment.

“Property,” as used in this part, means all property, both
real and personal. It includes facilities, material, special
tooling, special test equipment, and agency-peculiar prop-
erty.

“Real property,” as used in this part, means land and
rights in land, ground improvements, utility distribution
systems, and buildings and other structures. It does not
include foundations and other work necessary for installing
special tooling, special test equipment, or plant equipment.

“Special test equipment,” as used in this part, means

either single or multipurpose integrated test units engi-
neered, designed, fabricated, or modified to accomplish
special purpose testing in performing a contract. It consists
of items or assemblies of equipment including standard or
general purpose items or components that are interconnect-
ed and interdependent so as to become a new functional
entity for special testing purposes. It does not include mate-
rial, special tooling, facilities (except foundations and simi-
lar improvements necessary for installing special test
equipment), and plant equipment items used for general
plant testing purposes.

“Special tooling,” as used in this part, means jigs, dics,
fixtures, molds, patterns, taps, gauges, other equipment
and manufacturing aids, all components of these items,
and replacement of these items, which are of such a spe-
cialized nature that without substantial modification or
alteration their use is limited to the development or pro-
duction of particular supplies or parts thereof or to the
performance of particular services. It does not include
material, special test equipment, facilities (except founda-
tions and similar improvements necessary for installing
special tooling), general or special machine tools, or simi-
lar capital items.

(b) Additional definitions also applying throughout this
part appear in those subparts where the terms are most fre-
quently used.

45.102 Policy.

Contractors are ordinarily required to furnish all proper-
ty necessary to perform Government contracts. However, if
contractors possess Government property, agencies shall—

(a) Eliminate to the maximum practical extent any com-
petitive advantage that might arise from using such proper-
ty;

(b) Require contractors to use Government property to
the maximum practical extent in performing Government
contracts;

(c) Permit the property to be used only when authorized;

(d) Charge appropriate rentals when the property is
authorized for use on other than a rent-free basis;

(e) Require contractors to be responsible and account-
able for, and keep the Government’s official records of
Government property in their possession or control (but sce
45.105);

(f) Require contractors to review and provide justifica-
tion for retaining Government property not currently in
use; and

() Ensure maximum practical reutilization of contractor
inventory (see 45.601) within the Government.
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45.103 Responsibility and liability for Government
property.

(a) Contractors are responsible and liable for
Government property in their possession, unless otherwise
provided by the contract.

(b) Generally, Government contracts do not hold con-
tractors liable for loss of or damage to Government proper-
ty when the property is provided under—

(1) Negotiated fixed-price contracts for which the
contract price is not based upon (i) adequate price
competition, (ii) established catalog or market prices
of commercial items sold in substantial quantities to
the general public, or (iii) prices set by law or regula-
tion;

(2) Cost-reimbursement contracts;

(3) Facilities contracts; or

(4) Negotiated or scaled bid service contracts per-
formed on a Government installation where the con-
tracting officer determincs that the contractor has little
direct control over the Government property because
it is located on a Govcrnment installation and is sub-
ject to accessibility by personnel other than the con-
tractor's employees and that by placing the risk on the
contractor, the cost of the contract would be substan-
tially increased.

(c) When justified by the circumstances, the contract
may require the contractor to assume greater liability for
loss of or damage to Government property than that con-
templated by the Government property clauses or the
clause at 52.245-8, Liability for the Facilities. For example,
this may be the case when the contractor is using
Government property primarily for commercial work rather
than Government work.

(d) If the Government provides Government property
directly to a subcontractor, the terms of paragraph (b)
above shall apply to the subcontractor.

(e) Subcontractors are liable for loss of or damage to
Government property furnished through a prime contractor.
However, if the prime contract is of a type listed in sub-
paragraph (b)(1) or (2) above, the prime contractor may,
after obtaining the contracting officer’s consent, reduce the
subcontractor's liability by including in the subcontract a
clause similar to paragraph (g), Limited risk of loss, as pro-
vided in Alternate 1 of the clause at 52.245-2, Government
Property (Fixed-Price Contracts), (for fixed-price con-
tracts) or similar to the samc paragraph of the clause at
52.245-5, Government Property (Cost-Reimbursement,
Time-and-Material, or Labor-Hour Contracts) (for cost-
reimbursement contracts). Before consenting to a clause
that reduces the subcontractor’s liability, the contracting
officer should ensure that the Government's interests are
sufficiently protected.

(f) A prime contractor that provides Government prop-
erty to a subcontractor shall not be relieved of any respon-
sibility to the Government that the prime contractor may
have under the terms of the prime contract.
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45.104 Review and correction of contractors' property
control systems.

(a) The review and approval of a contractor's property
control system shall be accomplished by the agency
responsible for contract administration at a contractor's
plant or installation. The review and approval of a contrac-
tor's property control system by one agency shall be bind-
ing on all other departments and agencies based on intera-
gency agreements.

(b) The contracting officer or the representative
assigned the responsibility as property administrator shall
review contractors’ property control systems (o ensure
compliance with the Government property clauses of the
contract.

(c) The property administrator shall notify the contrac-
tor in writing when its property control system does not
comply with Subpart 45.5 or other contract requirements
and shall request prompt correction of deficiencies. If the
contractor does not correct the deficiencies within a reason-
able period, the property administrator shall request action
by the contracting officer administering the contract. The
contracting officer shall—

(1) Notify the contractor in writing of any required
corrections and establish a schedule for completion of
actions;

(2) Caution the contractor that failure to take the
required corrective actions within the time specified will
result in withholding or withdrawing system approval;
and

(3) Advise the contractor that its liability for loss of
or damage to Government property may increase if
approval is withheld or withdrawn.

45.105 Records of Government property.

(a) Contractor records of Government property estab-
lished and maintained under the terms of the contract are
the Government's official Government property records.
Duplicate official records shall not be furnished to or main-
tained by Government personnel, except as provided in
paragraph (b) below.

(b) Contracts may provide for the contracting office t0
maintain the Government's official Government property
records when the contracting office retains contract admin-
istration and Government property is furnished to a con-
tractor—(1) for repair or servicing and return to the ship-
ping organization, (2) for use on a Government installation,
(3) under a local support service contract, (4) under a con-
tract with a short performance period, or (5) when other-
wise determined by the contracting officer to be in the
Government's interest.

45.106 Government property clauses.

This section prescribes the principal Government prop-
erty clanses. Other clauses pertaining to Government prop-
erty are prescribed in Subpart 45.3.

(a) The contracting officer shall insert the clause at
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52.245-1, Property Records, in solicitations and contracts
when the conditions in 45.105(b) exist and the Government
maintains the Government's official Government property
records.

(b)(1) The contracting officer shall insert the clause at
52.245-2, Government Property (Fixed-Price Contracts), in
solicitations and contracts when a fixed-price contract is
contemplated, except as provided in paragraphs (d) and (¢)
below.

(2) If the contract is (i) a negotiated fixed-price con-
tract for which prices are not based on adequate price
competition, established catalog or market prices of
commercial items sold in substantial quantities to the
general public, or prices set by law or regulation, or (ii)
a fixed-price service contract which is performed pri-
marily on a Government installation, provided the con-
tracting officer determines it to be in the best interest of
the Government (see subpart 45.103(b)(4)), the con-
tracting officer shall use the clause with its Alternate [

(3) If the contract is for the conduct of basic or
applied research at nonprofit institutions of higher edu-
cation or at nonprofit organizations whose primary pur-
pose is the conduct of scientific research (see 35.014),
the contracting officer shall use the clause with its
Alternate I1.

(c) The contracting officer shall insert the clause at
52.245-3, Identification of Government-Furnished
Property, in addition to the clause at 52.245-2, Government
Property (Fixed-Price Contracts), in solicitations and con-
tracts when a fixed-price construction contract is contem-
plated under which the Government is to furnish
Government property £.0.b. railroad cars at a specified des-
tination or f.o.b. truck at the project site. The contract
Schedule shall specify the point of delivery and may
include special terms and conditions covering installation,
preparation for operation, or equipment testing by the
Government or by another contractor.

(d) The contracting officer may insert the clause at
52.245-4, Government-Furnished Property (Short Form), in
solicitations and contracts when a fixed-price, time-and-
material, or labor-hour contract is contemplated and the
acquisition cost of all Government-furnished property to be
involved in the contract is $100,000 or less; unless a con-
tract with an educational or nonprofit organization is con-
templated.

(e) When the cost of the item to be repaired does not
exceed the small purchase limitation in section 13.000, pur-
chase orders for property repair need not include a
Government property clause.

(H(1) The contracting officer shall insert the clause at
52.245-5, Government Property (Cost-Reimbursement,
Time-and-Material, or Labor-Hour Contracts), in solicita-
tions and contracts when a cost-reimbursement, time-and-
material, or labor-hour contract is contemplated, except as
provided in paragraph (d) above.

(2) If the contract is for the conduct of basic or
applied research at nonprofit institutions of higher edu-

cation or at nonprofit organizations whose primary pur-

pose is the conduct of scientific research (see 35.014),

the contracting officer shall use the clause with its

Alternate I.

(g) The contracting officer shall insert the clause at
52.245-6, Liability for Government Property (Demolition
Services Contracts), in addition to the clauses prescribed at
37.304, in solicitations and contracts for dismantling,
demolition, or removal of improvements.

SUBPART 45.2—COMPETITIVE ADVANTAGE

45.201 General.

(a) The contracting officer shall, to the maximum practi-
cal extent, eliminate competitive advantage accruing to a
contractor possessing Government production and research
property (see 45.301). This is done by (1) adjusting the
offers of those contractors by applying, for evalnation pur-
poses only, a rental equivalent evaluation factor or, 2)
when adjusting offers is not practical, by charging the con-
tractor rent for using the property. Applying a rental equiv-
alent factor is not appropriate in awarding negotiated con-
tracts when the contracting officer determines that using
the factor would not affect the choice of contractors.

(b) In evaluating offers, the contracting officer shall also
consider any costs or savings to the Government related to
providing such property, regardless of any competitive
advantage that may result (see 45.202-3).

45.202 Evaluation procedures.

45.202-1 Rental equivalents.

If a rental equivalent evaluation factor is used, it shall be
equal to the rent allocable to the proposed contract that
would otherwise have been charged for the property, as
computed in accordance with the clause at 52.245-9, Usc
and Charges. (See 45.205(b) for solicitation requirements.)

45.202-2 Rent.

If using a rental equivalent evaluation factor is not prac-
tical, and the competitive advantage is to be eliminated by
charging rent, any offeror or subcontractor may usc
Government production and research property after obtain-
ing the written approval of the contacting officer having
cognizance of the property. Rent shall be charged in
accordance with 45.403.

45.202-3 Other costs and savings.

(a) If furnishing Government production and research
property will result in direct measurable costs that the
Government must bear, additional factors shall be consid-
ered in evaluating bids or proposals. These factors shall be
specified in the solicitation either as dollar amounts or as
formulas and shall be limited to the cost of—

(1) Reactivation from storage;
(2) Rehabilitation and conversion; and
(3) Making the property available on an f.0.b. basis.
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(b) If, under the terms of the solicitation, the contractor
will bear the transportation cost of furnishing Government
production and research property or the cost of making it
suitable for use (such as when property is offered on an “as
is” basis (see 45.308)), no additional evaluation factors
related to those costs shall be used.

(c) If using Government production and research prop-
erty will result in measurable savings to the Government,
the dollar amount of these savings shall be specified in the
solicitation and used in evaluating offers. Examples of such
savings include—

(1) Savings occurring as a direct result of activating
tools being maintained in idle status at known cost to
the Government; and

(2) Avoiding the costs of deactivating and placing
tools in layaway or storage or of maintaining them in an
idle state, if the prospective costs are known. For these
costs to be included in the evaluation, firm decisions
must have been made that the tools will be laid away or
stored if not used on the proposed contract and that such
costs are not merely being deferred.

45.203 Postaward utilization requests.

When, after award, a contractor requests the use of spe-
cial tooling or special test equipment, the administrative
contracting officer shall obtain a fair rental or other ade-
quate consideration if use is authorized. The value of the
items, if known, and any amount included for them in the
contract price shall be considered.

45.204 Residual value of special tooling and special test
equipment.

(a) In awarding competitively negotiated contracts that
permit the acquisition of special tooling or special test
equipment, an evaluation may be made of the residual
value of the property to the Government. This evaluation is
appropriate when the contracting officer (1) determines that
the property will have a reasonably foreseeable usefulness
and rclated residual value beyond the period of use on the
proposed contract and (2) anticipates that the cost of the
property (as proposed by the several offerors) may be a
factor in making the award. This evaluation is not appropri-
ate if the contract will include the special tooling or special
test equipment as a contract line item.

(b) The purpose of evaluating the residual value of spe-
cial tooling or special test equipment is to apportion to each
proposal only that part of the total cost of the property that
represents the amount of useful life to be consumed during
contract performance. Accordingly, the proposed price or
cost may be reduced for evaluation purposes by an amount
representing the residual value of such property to the
Government. In estimating residual value, the contracting
officer shall consider—

(1) The useful life of the special tooling and special
test equipment to be acquired;

(2) Adaptability of the property for use by other con-
tractors or by the Government;
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(3) Reasonably foreseeable requirements for future
use of the property; and
(4) The scrap or salvage value of the property.

(c) If the contracting officer decides to consider the
residual value of special tooling or special test equipment,
the solicitation shall so notify offerors and state the
Government's reasonably foreseeable future requirements
for the property.

45.205 Solicitation requirements.

(a) When Government production and research property
(see 45.301) is offered for use in a competitive acquisition,
solicitations will ordinarily require the contractor to assume
all costs related to making the property available for use
(such as payment of all transportation or rehabilitation costs).

(b) The solicitation shall describe the evaluation proce-
dures to be followed, including rental charges or equiva-
lents (see 45.202) and other costs or savings to be evaluat-
ed (see 45.202-3), and shall require all offerors to submit
with their offers the following information:

(1) A list or description of all Government produc-
tion and research property that the offeror or its subcon-
tractors propose to use on a rent-free basis. The list shall
include property offered for use in the solicitation, as
well as property already in possession of the offeror and
its subcontractors under other contracts.

(2) Identification of the facilities contract or other
instrument under which property already in possession
of the offeror and its subcontractors is held, and the
written permission for its use from the contracting offi-
cer having cognizance of the property.

(3) The dates during which the property will be avail-
able for use (including the first, last, and all intervening
months) and, for any property that will be used concur-
rently in performing two or more contracts, the amounts
of the respective uses in sufficient detail to support pro-
ration of the rent.

(4) The amount of rent that would otherwise be
charged, computed in accordance with 45.403.

(c) Solicitations shall provide that using Government
production and research property (other than as described
and permitted in the solicitation (see paragraph (b) above))
will not be authorized under the contract unless such use is
approved in writing by the contracting officer cognizant of
the property, and either rent calculated in accordance with
the clause at 52.245-9, Use and Charges, is charged, or the
contract price is reduced by an equivalent amount. (See
45.203 for postaward requests for special tooling and spe-
cial test equipment and 45.204(c) for solicitation require-
ments for special tooling and special test equipment with
residual value.)

SUBPART 45.3—PROVIDING GOVERNMENT
PROPERTY TO CONTRACTORS

45.300 Scope of subpart.
This subpart prescribes policies and procedures for pro-
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viding Government property to contractors.

45.301 Definitions.

“Agency-peculiar property,” as used in this subpart,
means Government-owned personal property that is pecu-
liar to the mission of one agency (e.g., military or space
property). It excludes Government material, special test
equipment, special tooling, and facilities.

“Facilities,” as used in this subpart and when used in
other than a facilities contract, means property used for
production, maintenance, research, development, or testing.
It includes plant equipment and real property (see 45.101).
It does not include material, special test equipment, special
tooling, or agency-peculiar property.

“Facilities contract,” as used in this subpart, means a
contract under which Government facilities are provided to
a contractor or subcontractor by the Government for use in
connection with performing one or more related contracts
for supplies or services. It is used occasionally to provide
special tooling or special test equipment. Facilities con-
tracts may take any of the following forms:

(a) A facilities acquisition contract providing for the
acquisition, construction, and installation of facilities.

(b) A facilities use contract providing for the use, main-
tenance, accountability, and disposition of facilities.

{c) A consolidated facilities contract, which is a combi-
nation of a facilities acquisition and a facilities use con-
tract.

“Government production and research property,” as
used in this subpart, means Government-owned facilities,
Government-owned special test equipment, and special
Blank Sidetooling to which the Government has title or the
right to acquire title.

“Material,” as used in this subpart, means property that
may be incorporated into or attached to a deliverable end
item or that may be consumed or expended in performing a
contract. It includes assemblies, components, parts, raw
and processed materials, and small tools and supplies that
may be consumed in normal use in performing a contract.

“Nonprofit organization,” as used in this subpart, means
any corporation, foundation, trust, or institution operated for
scientific, educational, or medical purposes, not organized
for profit, and no part of the net earnings of which inures to
the benefit of any private sharcholder or individual.

“Nonseverable,” as used in this subpart, when related to
Government production and research property, means prop-
erty that cannot be removed after erection or installation
without substantial loss of value or damage to the property
or to the premises where installed.

45.302 Providing facilities.

45.302-1 Policy.

(a) Contractors shall furnish all facilities required for
performing Government contracts except as provided in
this subsection. Government facilities provided to contrac-
tors shall be individually identified in the solicitation, if
possible, and contract. Agencies shall not furnish facilities

to contractors for any purpose, including restoration,
replacement, or modernization, except as follows:

(1) For use in a Government-owned, contractor-oper-
ated plant operated on a cost-plus-fee basis.

(2) For support of industrial preparedness programs.

(3) As components of special tooling or special test
equipment acquired or fabricated at Government
expense.

(4) When, as a result of the prospective contractor's
written statement asserting inability to obtain facilities,
the agency head or designee issues a Determination and
Finding (see Subpart 1.7) that the contract cannot be ful-
filled by any other practical means or that it is in the
public interest to provide the facilities.

(i) If the contractor's inability to provide facilities
is due to insufficient lead time, the Government may
provide existing facilities until the contractor's facili-
ties can be installed.

(i) Mere assertion by a contractor that it is unable
to provide facilities is not, in itself, sufficient to justi-
fy approval. Appropriate Government officials must
determine that providing Government facilities is jus-
tified.

(iii) The determination shall include findings that
private financing of the facilities was sought but not
available or that private financing was determined
not advantageous to the Government. The determi-
nation shall also state that the contract cannot be
accomplished without Government facilities being
provided.

(iv) The original determination shall be included
in the contract file.

(v) No determination is required when the facili-
ties are provided as components of special tooling or
special test equipment acquired or fabricated at
Government expense.

(5) As otherwise authorized by law or regulation.

(b) Agencies shall not—

(1) Furnish new facilities to contractors unless exist-
ing Government-owned facilities are either inadequate
or cannot be economically furnished;

(2) Use research and development funds to provide
contractors with new construction or improvements of
general utility, unless authorized by law; or

(3) Provide facilities to contractors solely for non-
Government use, unless authorized by law.

(c) Competitive solicitations shall not include an offer
by the Government to provide new facilities, nor shall
solicitations offer to furnish existing Government facilities
that must be moved into a contractor’s plant, unless ade-
quate price competition cannot be otherwise obtained. Such
solicitations shall require contractors to identify the
Government-owned facilities desired to be moved into
their plants.

(d) Government facilitics with a unit cost of less than
$10,000 shall not be provided to contractors unless—

(1) The contractor is a nonprofit institution of higher
education or other nonprofit organization whose primary
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purpose is the conduct of scientific research;

(2) A contractor is operating a Government-owned
plant on a cost-plus-fee basis;

(3) A contractor is performing on a Government
establishment or installation;

(4) A contractor is performing under a contract speci-
fying that it may acquire or fabricate special tooling,
special test equipment, and components thereof subse-
quent to obtaining the approval of the contracting offi-
cer; or

{5) The facilities are unavailable from other than
Government sources.

45.302-2 Facilities contracts.

(a) Facilities shall be provided to a contractor or subcon-
tractor only under a facilities contract using the appropriate
clauses required by 45.302-6, except as provided in
45.302-3.

(b) All facilities provided by a contracting activity for
use by a contractor at any one plant or general location
shall be governed by a single facilities contract, unless the
contracting officer determines this to be impractical. Each
agency should consolidate, to the maximum practical
extent, its facility contracts covering specific contractor
locations.

(c) No fee shall be allowed under a facilities contract.
Profit or fee (plus or minus) shall be considered in award-
ing any related supply or service contract, consistent with
the profit guidelines of Subpart 15.9.

(d) Special tooling and special test equipment will nor-
mally be provided to a contractor under a supply contract,
but may be provided under a facilities contract when
administratively desirable.

(e) Agencies shall ensure that facility projects involving
real property transactions comply with applicable laws
{e.g., 10U.S.C. 2676 and 41 U.S.C. 12 and 14).

45.302-3 Other contracts.

(a) Facilities may be provided to a contractor under a
contract other than a facilities contract when one of the fol-
lowing exceptions applies:

(1) The actual or estimated cumulative acquisition
cost of the facilities provided by the contracting activity
to the contractor at one plant or general location does
not exceed $1,000,000;

(2) The number of items of plant equipment provid-
ed is ten or fewer; )

(3) The contract performance period is twelve
months or less;

(4) The contract is for construction;

(5) The contract is for services and the facilities are
to be used in connection with the operation of a
Government-owned plant or installation; or

(6) The contract is for work within an establishment
or installation operated by the Government.

(b) When a facilities contract is not used, the
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Government’s interest shall normally be protected by using
the appropriate Government property clause or, in the case
of subparagraph (a)(5) of this subsection, by appropriate
portions of the facilities clauses.

(c) No profit or fee shall be allowed on the cost of the
facilities when purchased for the account of the
Government under other than a facilities contract.
General purpose components of special tooling or special
test equipment are not facilities.

45.302-4 Contractor use of Government-owned and

-operated test facilities.

(a) Agencies may authorize onsite use by contractors of
existing Government-owned and -operated test facilities in
connection with Government contracts only when—

(1) No adequate commercial test capability is avail-
able;
(2) Substantial cost savings will result from using the

Government-owned test facilities; or

(3) Otherwise authorized by law.

(b) When such use is authorized, the contracting officer
shall obtain adequate consideration comparable to commer-
cial rates.

45.302-5 Standby or layaway requirements.

A facilities contract may include requirements for main-
tenance and storage of Government production and
rescarch property in standby or layaway status. The con-
tract shall include appropriate specifications for the care
and maintenance of the property. If the Government is
required to pay the contractor for maintenance and storage,
the contract shall define what constitutes standby or lay-
away and specify when payments will begin and end. The
contract may provide for reimbursing the contractor for any
State or local property tax it is required to pay because of
its possession of or interest in such property (see 31.205-
41).

45.302-6 Required Government property clauses for
facilities contracts.

(a) The contracting officer shall insert the clause at
52.245-7, Government Property (Consolidated Facilities),
in solicitations and contracts when a consolidated facilities
contract is contemplated (see 45.301).

(b) The contracting officer shall insert the clause at
52.245-8, Liability for the Facilities, in solicitations and
contracts when a consolidated facilities contract, a facilities
acquisition contract, or a facilities use contract is contem-
plated (see 45.301).

(¢) The contracting officer shall insert the clause at
52.245-9, Use and Charges, in solicitations and contracts
(1) when a consolidated facilities contract or a facilities
use contract (see 45.301), or (2) when a fixed-price con-
tract is contemplated, and Government production and
research property is provided other than on a rent-free
basis.
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(d) The contracting officer shall insert the clause at
52.245-10, Government Property (Facilities Acquisition),
in solicitations and contracts when a facilities acquisition
contract is contemplated (see 45.301).

(e)(1) The contracting officer shall insert the clause at
52.245-11, Government Property (Facilities Use), in solici-
tations and contracts when a facilities use contract is con-
templated (see 45.301).

(2) If the contract is for the conduct of basic or
applied research at nonprofit institutions of higher edu-
cation, or is awarded to a nonprofit organization whose
primary purpose is the conduct of scientific research
(see 35.014), the contracting officer shall use the clause
with its Alternate 1.

45.302-7 Optional property-related clauses for facilities
contracts.

(a) The contracting officer may insert the clause at
52.245-12, Contract Purpose (Nonprofit Educational
Institutions), in solicitations and contracts when a facilities
use contract is contemplated and award may be made to a
nonprofit educational institution (also see45.302-6).

(b) The contracting officer may insert the clause at
52.245-13, Accountable Facilities (Nonprofit Educational
Institutions), in solicitations and contracts when a facilities
contract is contemplated and award may be made to a non-
profit educational institution (also see 45.302-6).

(¢) The contracting officer may insert the clause at
52.245-14, Use of Government Facilities, in solicitations
and contracts when a facilities use contract is contemplated
and award may be made to a nonprofit educational institu-
tion (also see 45.302-6).

(d) The contracting officer may, under a proper delega-
tion of authority, insert the clause at 52.245-15, Transfer of
Title to the Facilities, in solicitations and contracts when a
consolidated facilities contract, a facilities acquisition con-
tract, or a facilities use contract is contemplated for the
conduct of basic or applied research at nonprofit institu-
tions of higher education, or at nonprofit organizations
whose primary purpose is the conduct of scientific research
(see 35.015 and 45.302-6).

(e) The contracting officer may insert the clause at
52.245-16, Facilities Equipment Modernization, in solicita-
tions and contracts when a consolidated facilities contract,
a facilities acquisition contract, or a facilities use contract
is contemplated under which the Government will provide
modernized or replacement facilities.

45.303 Providing material.

45.303-1 Policy.

Contractors shall ordinarily furnish all material for per-
forming Government contracts. However, agencies should
provide material to a contractor when necessary to achieve

significant economy, standardization, or expedited produc-
tion, or when it is otherwise in the Government’s interest.

45.303-2 Procedures.

Solicitations shall specify material that the Government
will furnish in sufficient detail (including requisitioning
procedures) to enable offerors to evaluate it accurately. The
contracting officer shall insert the appropriate Government
property clause prescribed in 45.106, in all solicitations
when the Government will provide material.

45.304 Providing motor vehicles.

(a) Contractors shall ordinarily furnish any motor vehi-
cles needed in performing Government contracts. Agencies
may provide contractors with motor vehicles only when—

(1) The number of vehicles required for use by con-
tractor personnel is predictable and expected to remain
fairly constant;

(2) The proposed contract will bear the entire cost of
the vehicle program;

(3) The motor vehicles will not be used on any con-
tract other than that for which the vehicles were provid-
ed, unless approved by the appropriate department or
agency official;

(4) Prospective contractors do not have or would not
be expected to have an existing and continuing capabili-
ty for providing the vehicles from their own resources;
and

(5) Substantial savings are expected.

(b) Agencies that provide contractors with
Government-owned-or-leased motor vehicles are responsi-
ble for ensuring that sach vehicles are used only for the
performance of the contract. Under 41 CFR 101-38.301-1,
contractors are prohibited from using such vehicles for
home-to-work transportation consistent with Pub. L. 99-
550 amending 31 U.S.C. 1344. (See Subpart 51.2,
Contractor Use of Interagency Fleet Management System
(IFMS) Vehicles.)

45305 Reserved.
45.306 Providing special tooling.

45.306-1 Providing existing special tooling.

(a) The contracting officer shall offer existing
Government special tooling to prospective contractors for
use in Government work if it will not disrupt programs of
equal or higher priority, it is otherwise advantageous to the
Government, and use of the special tooling is authorized
under 45.402(a). (See also 45.308 and 45.309.)

(b) Contracts authorizing the furnishing of existing spe-
cial tooling shall contain a description of the special tool-
ing, the terms and conditions of shipment, and the terms
covering the cost of adapting and installing the tooling.
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45.306-2 Special tooling under cost-reimbursement
contracts. )

Title to special tooling under cost-reimbursement con-
tracts is acquired by the Government in all cases. The
clause used for this purpose is 52.245-5, Government
Property (Cost-Reimbursement, Time-and-Material, or
Labor-Hour Contracts).

45.306-3 Special tooling under fixed-price contracts.

(a) Criteria for acquisition. In deciding whether or not
to acquire title to special tooling, or rights to title, under
fixed-price contracts, the contracting officer shall consider
the following factors:

(1) The current or probable future need of the
Government for the items involved (including in-house
use) and the estimated cost of producing them if not
acquired.

(2) The estimated residual value of the items.

(3) The administrative burden and other expenses
incident to reporting, recordkeeping, preparation, han-
dling, transportation, and storage.

(4) The feasibility and probable cost of making the
items available to other offerors in the event of future
acquisitions.

(5) The amount offered by the contractor for the
right to retain the items.

(6) The effect on future competition and contract
pricing.

(b) Decision not to acquire special tooling. In contracts
in which the Government will not acquire title to special
tooling, or rights to title, special requirements may be includ-
ed in the Schedule of the contract (e.g., requirement govern-
ing the contractor's capitalization of special tooling costs).

45.306-4 Reserved.

45.306-5 Contract clause.

The contracting officer shall insert the clause at 52.245-
17, Special Tooling, in solicitations and contracts when a
fixed-price contract is contemplated, and either the contract
will include special tooling provided by the Government or
the Government will acquire title or right to title in special
tooling to be acquired or fabricated by the contractor for
the Government, other than special tooling to be delivered as
an end item under the contract. The Special Tooling clause
shall apply to all special tooling accountable to the contract.

45.307 Providing special test equipment.

45.307-1 General.

(a) Contracting officers shall offer existing Government-
owned special test equipment to contractors, consistent
with the conditions in 45.306-1(a). (See also 45.308 and
45.309.)
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(b) Contracting officers may also authorize contractors
to acquire special test equipment for the Government when
it is advantageous to the Government under the criteria in
45.306-3(a) and existing special test equipment is not
available.

45.307-2 Acquiring special test equipment.

(a) When special test equipment or components are
known, the solicitation (and the contract) shall separately
identify each item to be furnished by the Government or
acquired or fabricated by the contractor for the Govern-
ment. Individual items of less than $5,000 may be grouped
by category.

(b) Notice and approval. Under negotiated contracts
containing the clause at 52.245-18, Special Test
Equipment, the contractor must notify the contracting offi-
cer if it intends to acquire or fabricate special test equip-
ment. Within 30 days of receipt of the notice, the contract-
ing officer shall—

(1) Review the proposed items for necessity and
proper classification as “special” test equipment;

(2) Screen the availability of existing Government-
owned test equipment in accordance with agency proce-
dures; and

(3) Notify the contractor, approving or disapproving
the acquisition or fabrication and, if it is disapproved,
state whether the equipment will be furnished by the
Government.

45.307-3 Contract clause.

The contracting officer shall insert the clause at 52.245-
18, Special Test Equipment, in solicitations and contracts
when contracting by negotiation and the contractor will
acquire or fabricate special test equipment for the
Government but the exact identification of the special test
equipment to be acquired or fabricated is unknown.

45.308 Providing Government production and research
property “as is.”

45.308-1 General.

(a) The contracting officer may provide Government pro-
duction and research property on an “as is” basis for
performing fixed-price, time-and-material, and labor-hour
contracts. It may also be furnished under a facilities contract,
in which case the contract shall state that the contractor will
not be reimbursed for transporting, installing, modifying,
repairing, or otherwise making the property ready for use.

(b) When the property is provided under other than a
facilities contract, the solicitation shall state that—

(1) Offerors may inspect the property before submit-
ting offers and the conditions under which it may be
inspected;

(2) The property is offered in its current condition,
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information furnished to the contractor by the Government
or generated or acquired by the contractor under the con-
tract and for which title vests in the Government. The
requirements of this subpart do not otherwise apply to such

property.

45.505-10 Records of completed products.

The contractor shall maintain a record of all completed
products produced under a contract as follows:

(a) When there is no time lapse between Government
inspection and acceptance of the completed products and
shipment from the plant site, the records shall, as a mini-
mum, consist of a summary of quantities accepted and
shipped. When end items are accepted by the Government
and stored with the contractor awaiting shipment, the
record shall identify quantities stored, location, and dispo-
sition action.

(b) On contracts that provide for the contractor to retain
completed products for further use under the contract or
other contracts, such items shall be considered
“Government-furnished property” upon acceptance and
shall be recorded as required by this subpart.

(c) When completed products are returned to a contrac-
tor under the terms of a warranty clause, the contractor
shall maintain, by contract, a record containing a descrip-
tion of the items involved, quantities received and returned
to the Government, and other pertinent data necessary to
determine that a proper accounting for all property has
been made.

45.505-11 Records of transportation and installation
costs of plant equipment.

(Note: This subsection 45.505-11 does not apply to
nonprofit organizations.)

(a) Transportation costs. (1) The contractor shall
-ecord within the property control system the transporta-
tion and installation costs directly borne by the
Covernment for each item of Government-owned plant
ecuipment with an acquisition cost of $5,000 or more.
Tl e administrative contracting officer may require the
c¢ tractor to provide such recorded costs for use in com-
pu ag rental charges.

(2) If wransportation costs are not included in the
price of equipment delivered, the contractor shall con-
tact the property administrator for instructions for
obtaining applicable freight data.

(b) Installation costs. (1) When the contractor performs
installation, the cost shall be computed in accordance with
the contractor’s accounting system (if the system is accept-
able for other contract cost determination purposes) and
recorded in the property record.

(2) When installation is subcontracted, the contractor
shall record the cost paid to the subcontractor in the
property record.

(3) When installation costs are included in the price
of equipment delivered to the using location, the proper-

ty records should be so annotated.

45.505-12 Records of misdirected shipments.

The contractor’s property control system shall provide
the following information regarding each misdirected ship-
ment of Government property received:

(a) Identity of shipment, such as shipping document or
bill of lading.

(b) Origin of shipment.

(c) Content (items in the shipment) per shipping docu-
ments, if available.

(d) Location.

(e) Disposition.

45.505-13 Records of property returned for rework.

(a) The contractor shall maintain quantitative records of
property returned for processing to assure control from
time of receipt through return of the items to the
Government. The contractor shall establish item records
under its property control system and shall include the
information required in 45.505-1.

(b) The records shall specify the quantity of units
returned to the Government and the quantity otherwise dis-
posed of with proper authority.

45.505-14 Reports of Government property.

(a) The contractor’s property control system should pro-
vide annually the total acquisition cost of Government
property for which the contractor is accountable under each
contract with each agency, including Government property
at subcontractor plants and altemnate locations, in the fol-
lowing classifications (property classifications may be var-
ied to meet individual agency needs):

(1) Land and rights therein.

(2) Other real property, including utility distribution
systems, buildings, structures, and improvements there-
to.

(3) Plant equipment of $5,000 or more.

(4) Plant equipment of less than $5,000.

(b) The contractor shall report the information under
paragraph (a) as directed by the contracting officer.

45.506 Identification.

(a) Upon receipt of Government property, the contrac-
tor shall promptly—

(1) Identify the property in accordance with agency
regulations;

(2) Mark the property in accordance with this sec-
tion; and

(3) Record the property in its property control
records.

(b)(1) Except for the following, all Government proper-
ty shall be marked with an indication of Government-own-
ership:

(i) Items issued to individuals for use in their
work (e.g., protective clothing or tool crib tools)
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where adequate physical control is maintained over

the items.

(i) Property of a bulk type, or where its general
nature of packing or handling precludes adequate
marking.

(iii) Material that is commingled, as authorized
by 45.507.

(iv) Where the property administrator agrees that
marking is impractical.

(2) Exempted items shall be entered and described
on the accountable property records.

(c)(1) In addition to marking with an indication of
Govermnment ownership, the following property shall be
marked with a serial number in accordance with procedures
approved by the property administrator:

(1) Special tooling.

(ii) Special test equipment.

(iii) Components of special test equipment that
have an acquisition cost of $5,000 or more and are
incorporated in a manner that makes removal and
reutilization feasible and economical.

(iv) Plant equipment.

(v) Accessory or auxiliary equipment associated
with a specific item of plant equipment that is record-
ed on the property records, if necessary to assure
return with the associated basic item.

(2) The contractor shall record assigned numbers on
all applicable documents pertaining to the property con-
trol system.

(3) If the property is included in a standard agency
registration system, the contractor may use the proper-
ty's registration number as the serial number. The con-
tractor should obtain the registration number through the
property administrator from the owning agency.

(d) The markings in paragraphs (b) and (c) of this sec-
tion shall be—(1) securely affixed to the property, (2) legi-
ble, and (3) conspicuous. Examples of appropriate mark-
ings are bar coding, decals, and stamping. If marking will
damage the property or is otherwise impractical, the con-
tractor shall promptly notify the property administrator and
ask for the item to be exempted (see paragraph (b) of this
section). Markings shall be removed or obliterated when
Government property is sold, scrapped, or donated.

45.507 Segregation of Government property.

Government property shalt be kept physically separate
from contractor-owned property. However, when advanta-
geous to the Government and consistent with the contrac-
tor’s authority to use such property, the property may be
commingled—

(a) When the Government property is special tooling,
special test equipment, or plant equipment clearly identi-
fied and recorded as Government property;

(b) When approved by the property administrator in
conncction with research and development contracts;

(c) When material is included in a multicontract cost
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and material control system (however, see 45.505-3(f));

(d) When (1) scrap of a uniform nature is produced from
both Government-owned and contractor-owned material
and physical segregation is impracticable, (2) scrap pro-
duced from Government-owned material is insignificant in
consideration of the cost of segregation and control, or (3)
Government contracts involved are fixed-price and provide
for the retention of the scrap by the contractor; or

(e) When otherwise approved by the property adminis-
trator.

45.508 Physical inventories.

The contractor shall periodically physically inventory all
Government property (except materials issued from stock for
manufacturing, research, design, or other services required
by the contract) in its possession or control and shall cause
subcontractors to do likewise. The contractor, with the
approval of the property administrator, shall establish the
type, frequency, and procedures. These may include elec-
tronic reading, recording and reporting or other means of
reporting the existence and location of the property and rec-
onciling the records. Type and frequency of inventory should
be based on the contractor’s established practices, the type
and use of the Government property involved, or the amount
of Government property involved and its monetary value,
and the reliability of the contractor’s property control sys-
tem. Type and frequency of physical inventories normally
will not vary between contracts being performed by the con-
tractor, but may vary with the types of property being con-
trolled. Personnel who perform the physical inventory shall
not be the same individuals who maintain the property
records or have custody of the property unless the contrac-
tor’s operation is too small to do otherwise.

45.508-1 Inventories upon termination or completion.

(a) General. Immediately upon termination or comple-
tion of a contract, the contractor shall perform and cause
each subcontractor to perform a physical inventory, ade-
quate for disposal purposes, of all Government property
applicable to the contract, unless the requirement is waived
as provided in paragraph (b) below.

(b) Exception. The requirement for physical inventory
at the completion of a contract may be waived by the prop-
erty administrator when the property is authorized for use
on a follow-on contract; provided, that—

(1) Experience has established the adequacy of prop-
erty controls and an acceptable degree of inventory dis-
crepancies; and

(2) The contractor provides a statement indicating
that record balances have been transferred in lieu of
preparing a formal inventory list and that the contractor
accepts responsibility and accountability for those bal-
ances under the terms of the follow-on contract.

(c) Listings for disposal purposes. (Note: This para-
graph (c) applies only to nonprofit organizations.)

(1) Standard items that have been modified may be
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described on listings for disposal purposes as standard
items with a general description of the modification.

(2) Items that have been fabricated, such as test
equipment, shall be described in sufficient detail to per-
mit a potential user to determine whether they are of
sufficient interest to warrant further inspection.

45.508-2 Reporting results of inventories.

The contractor shall, as a minimum, submit the follow-
ing to the property administrator promptly after completing
the physical inventory:

(a) A listing that identifies all discrepancies disclosed by
a physical inventory.

(b) A signed statement that physical inventory of all or
certain classes of Government property was completed on a
given date and that the official property records were found
to be in agreement except for discrepancies reported.

45.508-3 Quantitative and monetary control.

When requested by the contracting officer, the contrac-
tor’s reports of results of physical inventory shall be pre-
pared on a quantitative and monetary basis and segregated
by categories of property.

45.509 Care, maintenance, and use.

The contractor shall be responsible for the proper care,
maintenance, and use of Government property in its pos-
session or control from the time of reccipt until properly
relieved of responsibility, in accordance with sound indus-
trial practice and the terms of the contract. The removal of
Government property to storage, or its contemplated trans-
fer, does not relieve the contractor of these responsibilities.

45.509-1 Contractor’s maintenance program.

(a) Consistent with the terms of the contract, the con-
tractor’s maintenance program shall provide for—

(1) Disclosure of need for and the performance of
preventive maintenance;

(2) Disclosure and reporting of need for capital reha-
bilitation; and

(3) Recording of work accomplished under the pro-
gram.

(b) Preventive maintenance is maintenance per-
formed on a regularly scheduled basis to prevent the
occurrence of defects and to detect and correct minor
defects before they result in serious consequences. An
effective preventive maintenance program shall include at
least—

(1) Inspection of buildings at periodic intervals to
assure detection of deterioration and the need for
TEpAIrsS;

(2) Inspection of plant equipment at periodic inter-
vals to assure detection of maladjustment, wear, or
impending breakdown;

(3) Regular lubrication of bearings and moving parts
in accordance with a lubrication plan;

(4) Adjustments for wear, repair, or replacement of
worn or damaged parts and the elimination of causes of
deterioration;

(5) Removal of sludge, chips, and cutting oils from
equipment that will not be used for a period of time;

(6) Taking necessary precautions to prevent delerio-
ration caused by contamination, corrosion, and other
substances; and

(7) Proper storage and preservation of accessories
and special tools furnished with an item of plant equip-
ment but not regularly used with it.

(¢) The contractor’s maintenance program shall provide
for disclosing and reporting the nced for major repair,
replacement, and other capital rehabilitation work for
Government property in its possession or control.

(d) The contractor shall keep records of maintenance
actions performed and any deficiencies in the Government
property discovered as a result of inspections.

45.509-2 Use of Government property.

(a) The contractor’s procedures shall be in writing and
adequate (1) to assure that Government property will be
used only for those purposes authorized in the contract and
that any required approvals will be obtained, and (2) to
provide a basis for determining and allocating rental
charges.

(b) With respect to plant equipment with an acquisition
value of $5,000 or more, the procedures, as a minimumn,
shall—

(1) Establish a minimum level of use below which an
analysis of need shall be made and retention justified,
except for inactive plants and equipment retained for
mobilization (the use level may be established for indi-
vidual items or families of items, depending upon cir-
cumstances of use);

(2) Provide for recording authorized and actual usc
consistent with the established use levels;

(3) Require periodic analyses of production needs for
plant equipment utilization based upon known require-
ments; and

(4) Provide for prompt reporting to the contracting
officer of all plant equipment for which retention is not
justified.

45.510 Property in possession of subcontractors.

The contractor shall require any of its subcontractors
possessing or controlling Government property to ade-
quately care for and maintain that property and assurc
that it is used only as authorized by the contract. The
contractor’s approved property control system shall
include procedures necessary for accomplishing this
responsibility.

45.511 Audit of property control system.
The Government may audit the contractor’s property
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control system as frequently as conditions warrant. These
audits may take place at any time during contract perfor-
mangce, upon contract completion or termination, or at any
time thereafter during the period the contractor is required
to retain such records. The contractor shall make all such
records and related correspondence available to the audi-
tors.

SUBPART 45.6—REPORTING, REDISTRIBUTION,
AND DISPOSAL OF CONTRACTOR INVENTORY

45.600 Scope of subpart.

This subpart establishes policies and procedures for the
reporting, redistribution, and disposal of Government prop-
erty excess to contracts and of property that forms the basis
of a claim against the Government (¢.g., termination inven-
tory under fixed-price contracts). This subpart does not
apply to the disposal of real property or to property for
which the Government has a lien or title solely as a result
of advance or progress payments that have been liquidated.

45.601 Definitions.

“Common item,” as used in this subpart, means material
that is common to the applicable Government contract and
the contractor’s other work.

“Contractor-acquired property” (see 45.101).

“Contractor inventory,” as used in this subpart, means—

(a) Any property acquired by and in the possession of a
contractor or subcontractor under a contract for which title
is vested in the Government and which exceeds the
amounts needed to complete full performance under the
entire contract;

(b) Any property that the Government is obligated or
has the option to take over under any type of contract as a
result either of any changes in the specifications or plans
thereunder or of the termination of the contract (or subcon-
tract thereunder), before completion of the work, for the
convenience or at the option of the Government; and

(¢) Government-furnished property that exceeds the
amounts needed to complete full performance under the
entire contract.

“Government-furnished property” (see 45.101).

“Government property” (see 45.101).

“Line item,” as used in this subpart, means a single line
entry on a reporting form that indicates a quantity of prop-
erty having the same description and condition code from
any one contract at any one reporting location.

“Personal property,” as used in this subpart, means
property of any kind or interest in it except real property,
records of the Federal Government, and naval vessels of
the following categories: battleships, cruisers, aircraft carri-
ers, destroyers, and submarines.

“Plant clearance,” as used in this subpart, means all
actions relating to the screening, redistribution, and dispos-
al of contractor inventory from a contractor’s plant or work
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site. The term “contractor’s plant” includes a contractor-
operated Government facility.

“Plant clearance officer,” as used in this subpart, means
an authorized representative of the contracting officer
assigned responsibility for plant clearance.

“Plant clearance period,” as used in this subpart, means
the period beginning on the effective date of contract comple-
tion or termination and ending 90 days (or such longer period
as may be agreed to) after receipt by the contracting officer of
acceptable inventory schedules for each property classifica-
tion. The final phase of the plant clearance period means that
period after receipt of acceptable inventory schedules.

“Plant equipment” (see 45.101).

“Precious metals,” as used in this subpart, means
uncommon and highly valuable metals characterized by
their superior resistance to corrosion and oxidation.
Included are silver, gold, and the platinum group
metals—platinum, palladium, iridium, osmium, rhodium,
and ruthenium.

“Property administrator” (see 45.501).

“Public body” means any State, Territory, or posses-
sion of the United States, any political subdivision there-
of, the District of Columbia, the Commonwealth of
Puerto Rico, any agency or instrumentality of any of the
foregoing, any Indian tribe, or any agency of the Federal
Government.

“Real property” (see 45.101).

“Reportable property,” as used in this subpart, means
contractor inventory that must be reported for screening in
accordance with this subpart before disposition as surplus.

“Reporting activity,” as used in this subpart, means the
Government activity that initiates the Standard Form 120,
Report of Excess Personal Property (or when acceptable to
GSA, by data processing output).

“Salvage” (see 45.501).

“Scrap” (see 45.501).

“Screening completion date,” as used in this subpart,
means the date on which all screening required by this sub-
part is to be completed. It includes screening within the
Government and the donation screening period.

“Serviceable or usable property,” as used in this subpart,
means property that has a reasonable prospect of use or
sale either in its existing form or after minor repairs or
alterations.

“Special test equipment” (see 45.101).

“Special tooling” (see 45.101).

“Surplus property,” as used in this subpart, means con-
tractor inventory not required by any Federal agency.

“Surplus Release Date (SRD),” as used in this subpart,
means the date on which screening of personal property for
Federal use is completed and the property is not needed for
any Federal use. On that date, property becomes surplus
and is eligible for donation.

“Termination inventory,” as used in this subpart, means
any property purchased, supplied, manufactured, furnished,
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or otherwise acquired for the performance of a contract
subsequently terminated and properly allocable to the ter-
minated portion of the contract. It includes Government-
furnished property. It does not include any facilities, mate-
rial, special test equipment, or special tooling that are sub-
ject to a separate contract or to a special contract require-
ment governing their use or disposition.
“Work-in-process” (see 45.501).

45.602 Reserved.

45.603 Disposal methods.

An agency may exercise its rights to require delivery of
any contractor inventory. If the agency does not exercise
these rights, the contractor inventory shall be disposed of
by one of the following methods in the priority indicated:

(a) Purchase or retention at cost by prime contractor or
subcontractor of contractor-acquired property (see 45.605-
1).

(b) Return of contractor-acquired property to suppliers
(see 45.605-2).

(c) Use within the Government through the use of pre-
scribed screening procedures (see 45.608).

(d) Donation to eligible donees (see 45.609).

(e) Sale (including purchase or retention at less than cost
by the prime contractor or subcontractor)(see 45.610).

(f) Donation to public bodies in lieu of abandonment
(see 45.611).

(g) Abandonment or destruction (see 45.611).

45.604 Restrictions on purchase or retention of
contractor inventory.

A contractor’s or subcontractor’s authority to purchase,
retain, or dispose of contractor inventory is subject to any
contract provisions and to applicable Government restric-
tions on the disposition of property that is classified for
security reasons, possesses military offensive or defensive
characteristics, or is dangerous to public health, safety, or
welfare.

45.605 Contractor-acquired property.

45.605-1 Purchase or retention at cost.

(a) The plant clearance officer shall encourage contrac-
tors to purchase or retain contractor-acquired property at
cost. However, the contractor shall not include any part of
the cost of property purchased or retained in any claim for
reimbursement against the Government. Under cost-reim-
bursement contracts, appropriate adjustments shall be made
for previously reimbursed costs. When the property is for
use on a continuing Government contract or commercial
operation, handling and transportation charges may be con-
sidered an allowable cost (included in the contractor’s set-
tlement proposal as “other costs” in the case of a termina-
tion), provided that the charges are reasonable.

(b) If a contractor purchases or retains contractor inven-
tory for use on a continuing Government contract that is
subsequently terminated, the property shall be allocated to
the continuing contract, even though its purchase would
otherwise constitute undue anticipation of production
schedules. If, as a result of the purchase or retention of
property from a terminated contract for use on other
Government contracts, the contractor terminates subcon-
tracts under the other Government contracts, reasonable
termination charges of the subcontracts may be included as
an allocable cost under the contract that generated the
excess property.

45.605-2 Return to suppliers.

The plant clearance officer shall encourage contractors
to return allocable quantities of contractor-acquired proper-
ty to suppliers for full credit less either the supplier’s nor-
mal restocking charge or 25 percent of the cost, whichever
is less. Contractors may be reimbursed for reasonable
transportation, handling, and restocking charges, but not
for the cost of the returned property. Under cost-reimburse-
ment contracts, appropriate adjustments shall be made for
costs previously reimbursed. A contractor's property con-
trol system shall include procedures to ensure property is
returned to the supplier for appropriate credit whenever
feasible.

45.605-3 Cost-reimbursement contracts.

Under cost-reimbursement contracts, property pur-
chased or retained by the contractor or returned to suppliers
shall not be reported on inventory schedules. The cognizant
contract administration office, in coordination with the
cognizant auditor, shall periodically review such transac-
tions to protect the Government’s interests.

45.606 Inventory schedules.

45.606-1 Submission.

(a) When property is no longer needed to perform the
contract, the contractor shall prepare inventory sched-
ules in accordance with the contract and instructions
from the plant clearance officer and shall promptly sub-
mit the schedules to the cognizant contract administra-
tion office. Detailed instructions and requirements gov-
erning preparing and submitting inventory schedules are
contained in 45.606-5. Agencies may use special inven-
tory schedules for intra-agency screening of particular
categories of contractor inventory (e.g., plant equipment
of $5,000 or more). Such schedules may also be used for
screening with other Federal agencies after coordination
with GSA.

(b) The certificate on the inventory schedule must be
executed when contractor inventory is reported. The prime
contractor shall execute this certificate, except that for sub-
contractor termination inventory the subcontractor shall
execute the certificate.
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45.606-2 Common items.

The contractor’s inventory schedules shall not include
any items that the contractor can reasonably use on other
work without financial loss. However, the schedules shall
include common items specified by the contracting officer
for delivery to the Government or which are Government-
furnished property.

45.606-3 Acceptance.

(a) Within 15 days after receipt of inventory schedules,
the plant clearance officer shall review them, determine
their acceptability, and request the contractor to correct any
inadequate listings. Inventory schedules should not be
rejected if the information is adequate for disposal purpos-
es, even if complete cost data on work-in-process are not
available. Rejection shall be limited, when possible, to spe-
cific items and shall not necessarily render the entire
schedule unacceptable. If substantial errors are discovered
that were not apparent on termination inventory schedules
previously found acceptable, the final phase of a plant
clearance period shall not begin until corrected schedules
have been submitted, unless the plant clearance officer
determines otherwise.

{(b) The plant clearance officer, with the assistance of
other Government personnel as necessary, shall verify
that (1) the inventory is present at the location indicated,
(2) the inventory is allocable to the contract, (3) the quan-
tity and condition are correctly stated, and (4) the contrac-
tor has endeavored to divert items to other work. The ver-
ification may be recorded on SF 1423, Inventory
Verification Survey. The plant clearance officer shall
require the contractor to promptly correct any discrepan-
cies on the inventory schedule or resubmit the schedule as
nccessary.

45.606-4 Withdrawals.

If, before final disposition, the contractor becomes
aware that any items of contractor-acquired property listed
in the inventory schedules are usable on other work with-
out financial loss, the contractor shall purchase the items or
retain them at cost and amend the inventory schedules and
claim accordingly. Upon notifying the plant clearance offi-
cer, the contractor may purchase or retain at cost any other
items of property included in the inventory schedules.
Withdrawal of any Government-furnished property is sub-
ject to the written approval of the plant clearance officer. If
withdrawal is requested after screening has started, the
plant clearance officer shall notify immediately the appro-
priate screcning activity.

45.606-5 Instructions for preparing and submitting
schedules of contractor inventory.
(a) Use of forms. The contractor shall report contractor
inventory on the following forms, as appropriate.
(1) Standard Form 1426, Inventory Schedule A
(Metals in Mill Product Form) and SF 1427, Inventory
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Schedule A—Continuation Sheet. These forms are to be
used to list metals in raw or primary form as furnished
by the mill and on which there has been no subsequent
fabricating operations. They are also to be used for list-
ing nonmetallic materials, such as plastics, rubber, or
lumber, in mill product form. They are not to be used
for listing castings or forgings, which shall be reported
on SF 1428.

(2) Standard Form 1428, Inventory Schedule B and
SF 1429, Inventory Schedule B—Continuation Sheet.
These forms are to be used to list all contractor invento-
ry (including plant equipment) for which Standard
Forms 1426, 1430, 1432, or 1434 are not appropriate.
However, agencies may direct listing of particular cate-
gories of plant equipment on agency forms when stan-
dard forms are not appropriate. (See 45.505-6 and
45.606-1(a).)

(3) Standard Form 1430, Inventory Schedule C
(Work in Process) and SF 1431, Inventory Schedule
C—Continuation Sheet. These forms are to be used to
list all work in process.

(4) Standard Form 1432, Inventory Schedule D
(Special Tooling and Special Test Equipment) and SF
1433, Inventory Schedule D—Continuation Sheet.
These forms are to be used to list such contractor inven-
tory as dies, jigs, gauges, fixtures, special tools, and spe-
cial test equipment.

(5) Standard Form 1434, Termination Inventory
Schedule E. This is a short form to be used with SF
1438, Settlement Proposal (Short Form). Applicability
is limited to termination settlement proposals under
$10,000.

(b) Submission.

(1) Contractors shall report contractor inventory
promptly after determining it to be excess, unless a later
date is authorized by the contract or the plant clearance
officer.

(2) Unless contract provisions or agency regulations
prescribe otherwise, 12 copies of inventory schedules
listing serviceable or salvable items and 6 copies of
inventory schedules listing scrap items shall be present-
ed to the plant clearance officer at the cognizant contract
administration office.

(3) The standard inventory schedule forms may be
reproduced by contractors, provided no change is made
in size or format. Machine listings may be submitted if
all essential elements of data are included and the appro-
priate signed standard form is submitted as a cover
sheet.

(4) The appropriate continuation sheet shall be used
when more than one page is needed.

(5) Partial schedules may be submitted when they
cover substantial portions of a particular property classi-
fication of contractor inventory. The first page of each
schedule submitted shall be identified as partial or final
in the title block of the schedule.
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ties as provided in the contract, unless specifically provid-
ed for otherwise.

(b) If contracts are with educational institutions and the
Government Property clause at 52.245-2, Alternate 11, or
52.245-5, Alternate 1, is used, title to property having an
acquisition cost of less than $5,000 shall vest in the con-
tractor as provided in the clause. Agencies may provide
higher thresholds, if appropriate.

51.107 Contract clause.

The contracting officer shall insert the clause at 52.251-
1, Government Supply Sources, in solicitations and con-
tracts when the contracting officer may authorize the con-
tractor to acquire supplies or services from a Government
supply source. If a facilities contract is contemplated, the
contracting officer shall use the clause with its Alternate 1.

SUBPART 51.2—CONTRACTOR USE OF
INTERAGENCY FLEET MANAGEMENT SYSTEM
(IFMS) VEHICLES

51.200 Scope of subpart.

This subpart prescribes policies and procedures for the
use by contractors of interagency fleet management system
(IFMS) vehicles and related services. In this subpart, the
terms “contractors” and “contracts” include “subcontrac-
tors” and “subcontracts” (see 45.304).

51.201 Policy.

(a) If it is in the Government’s interest, the contracting
officer may authorize cost-reimbursement contractors (o
obtain, for official purposes only, interagency fleet man-
agement system (IFMS) vehicles and related services,
including (1) fuel and lubricants, (2) vehicle inspection,
maintenance, and repair, (3) vehicle storage, and (4) com-
mercially rented vehicles for short-term use.

(b) Complete rebuilding of major components of con-
tractor-owned or -leased equipment requires the approval
of the contracting officer in each instance.

(c) Government contractors shall not be authorized to
obtain interagency fleet management system (IFMS) vehi-
cles and related services for use in performance of any con-
tract other than a cost-reimbursement contract, except as
otherwise specifically approved by the Administrator of the
General Services Administration at the request of the agen-
¢y involved.

51.202 Authorization.

(a) The contracting officer may authorize a cost-reim-
bursement contractor to obtain interagency fleet manage-
ment system (JFMS) vehicles and related services, if the
contracting officer has—

(1) Determined that the authorization will accomplish
the agency’s contractual objectives and effect demon-
strable economies;

(2) Received evidence that the contractor has
obtained motor vehicle liability insurance covering bod-
ily injury and property damage, with limits of liability
as required or approved by the agency, protecting the
contractor and the Government against third-party
claims arising from the ownership, maintenance, or use
of an interagency fleet management system vehicle
(IFMS);

(3) Arranged for periodic checks to ensure that
authorized contractors are using vehicles and related
services exclusively under cost-reimbursement con-
tracts;

(4) Ensured that contractors shall establish and
enforce suitable penalties for their employees who use
or authorize the use of Government vehicles for other
than performance of Government contracts (see 41 CFR
101-38.301-1);

(5) Received a written statement that the contractor
will assume, without the right of reimbursement from
the Government, the cost or expense of any use of inter-
agency fleet management vehicles (IFMS) and services
not related to the performance of the contract; and

(6) Considered any recommendations of the contrac-
tor.

(b) The authorization shall-—

(1) Be in writing;

(2) Cite the contract number;

(3) Specify any limitations on the authority, including
its duration, and any other pertinent information; and

(4) Instruct the contractor to comply with the applica-
ble policies and procedures provided in this subpart.

(c) Authorizations to subcontractors shall be issued
through, and with the approval of, the contractor.

(d) Contracting officers authorizing contractor use of
interagency fleet management system (IFMS) vehicles and
related services subject their agencies to the responsibilitics
and liabilities provided in 41 CFR 101-39.4 regarding acci-
dents and claims.

51.203 Means of obtaining service.

(a) Authorized contractors shall submit requests for
interagency fleet management system (IFMS) vehicles and
related services in writing to the appropriate GSA regional
Federal Supply Service Bureau, Attention: Regional flect
manager, except that requests for more than five vehicles
shall be submitted to General Services Administration,
FBF, Washington, DC 20406, and not to the regions. Each
request shall include the following:

(1) Two copies of the agency authorization to obtain
vehicles and related services from GSA.

(2) The number of vehicles and related services
required and period of use.

(3) A list of the contractor’s employees who arc
authorized to request vehicles and related services.

(4) A listing of the make, model, and serial numbers
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of contractor-owned or-leased equipment authorized to
be serviced.
(5) Billing instructions and address.
(b) Contractors requesting unusual quantities of vehicles
should do so as far in advance as possible to facilitate
availability.

51.204 Use of interagency fleet management system
(IFMS) vehicles and related services.
Contractors authorized to usc interagency fleet manage-
ment system (IFMS) vehicles and related services shall
comply with the requircments of 41 CFR 101-39 and 41
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CFR 101-38.301-1 and the operator's packet furnished with
each vehicle. See 41 CFR 101-6.4 for additional guidance
for home-to-work use of Government vehicles.

51.205 Contract clause.

The contracting officer shall insert the clause at 52.251-
2, Interagency Fleet Management System (IFMS) Vehicles
and Related Services, in solicitations and contracts when a
cost-reimbursement contract is contemplated and the con-
tracting officer may authorize the contractor to use intera-
gency fleet management system (IFMS) vehicles and relat-
ed scrvices.
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Prepaid Postage.

F.o.b. Origin—Government Bills of Lading or
Indicia Mail.

Report of Shipment (REPSHIP).

Bankruplcy.

Changes—Fixed-Price.

Changes—Cost-Reimbursement.

Changes—Time-and-Materials or Labor-Hours.

Changes.

Changes and Changed Conditions.

Change Order Accounting.

Notification of Changes.

Subcontracts (Fixed-Price Contracts).

Subcontracts (Cost-Reimbursement and Letter
Contracts).

Subcontracts (Time-and-Materials and Labor-
Hour Contracts).

Subcontractors and Qutside Associates and
Consultants.

Competition in Subcontracting.

Property Records.

Government Property (Fixed-Price Contracts).

Identification of Government-Furnished
Property.

52.245-4
52.245-5

52.245-6

52.245-7
52.245-8
52.245-9
52.245-10
52.245-11
52.245-12

52.245-13

52.245-14
52.245-15
52.245-16
52.245-17
52.245-18
52.245-19
52.246-1
52.246-2
52.246-3
52.246-4
52.246-5
52.246-6

52.246-7

52.246-8

52.246-9

52.246-10
52.246-11

52.246-12
52.246-13

52.246-14
52.246-15
52.246-16
52.246-17
52.246-18
52.246-19

52.246-20
52.246-21
52.246-22
52.246-23
52.246-24
52.246-25
52.247-1

Government-Furnished Property (Short Form).

Government Property (Cost-Reimbursement,
Time-and-Material, or Labor-Hour
Contracts).

Liability for Government Property (Demolition
Services Contracts).

Government Property (Consolidated Facilities).

Liability for the Facilities.

Use and Charges.

Government Property (Facilities Acquisition).

Government Property (Facilities Use).

Contract Purpose (Nonprofit Educational
Institutions).

Accountable Facilities (Nonprofit Educational
Institutions).

Use of Government Facilities.

Transfer of Title to the Facilities.

Facilities Equipment Modernization.

Special Tooling.

Special Test Equipment.

Government Property Furnished “As Is.”

Contractor Inspection Requirements.

Inspection of Supplies—TFixed-Price.

Inspection of Supplies—Cost-Reimbursement.

Inspection of Services—Fixed-Price.

Inspection of Services—Cost-Reimbursement.

1

Inspection—Time-and-Material and Labor-‘

Hour.

Inspection of Research and Development—
Fixed Price.

Inspection of Research and Development—
Cost Reimbursement.

Inspection of Research and Development
(Short Form).

Inspection of Facilities.

Higher-Level Contract Quality Requirement
(Government Specification).

Inspection of Construction.

Inspection—Dismantling, Demolition, or
Removal of Improvements.

Inspection of Transportation.

Certificate of Conformance.

Responsibility for Supplies.

Warranty of Supplies of a Noncomplex Nature.

Warranty of Supplies of a Complex Nature.

Warranty of Systems and Equipment under
Performance Specifications or Design
Criteria.

Warranty of Services.

Warranty of Construction.

Reserved.

Limitation of Liability.

Limitation of Liability—High-Value Items.

Limitation of Liability—Services.

Commercial Bill of Lading Notations.



)

)

52.247-2
52.247-3

522474

52.247-5
52.247-6
52247-7
52.247-8

52.247-9
52.247-10
52.247-11

52.247-12
52.247-13
52.247-14

52.247-15

52.247-16

52.247-17
52.247-18
52.247-19
52.247-20

52.247-21

52.247-22

52.247-23

52.247-24
52.247-25

52.247-26
52.247-27
52.247-28
52.247-29
52.247-30
52.247-31
52.247-32
52.247-33
52.247-34
52.247-35

52.247-36
52.247-37
52.247-38
52.247-39
52.247-40

52.247-41
52.247-42

Permits, Authorities, or Franchises.

Capability to Perform a Contract for the
Relocation of a Federal Office.

Inspection of Shipping and Receiving
Facilities.

Familiarization with Conditions.

Financial Statement.

Freight Excluded.

Estimated Weights or Quantities Not
Guaranteed.

Agreed Weight—General Freight.

Net Weight—General Freight.

Net Weight—Household Goods or Office
Furniture.

Supervision, Labor, or Materials.

Accessorial Services—Moving Contracts.

Contractor Responsibility for Receipt of
Shipment.

Contractor Responsibility for Loading and
Unloading.

Contractor Responsibility for Returning
Undelivered Freight.

Charges.

Multiple Shipments.

Stopping in Transit for Partial Unloading.

Estimated Quantities or Weights for
Evaluation of Offers.

Contractor Liability for Personal Injury and/or
Property Damage.

Contractor Liability for Loss of and/or Damage
to Freight other than Houschold Goods.

Contractor Liability for Loss of and/or Damage
to Household Goods.

Advance Notification by the Government.

Government-Furnished Equipment with or
without Operators.

Government Direction and Marking.

Contract not Affected by Oral Agreement.

Contractor's Invoices.

F.o.b. Origin.

F.o.b. Origin, Contractor's Facility.

F.o.b. Origin, Freight Allowed.

F.o.b. Origin, Freight Prepaid.

F.o.b. Origin, with Differentials.

F.o.b. Destination.

F.o.b. Destination, within Consignee's
Premises.

Fa.s. Vessel, Port of Shipment.

F.0.b. Vessel, Port of Shipment.

F.0.b. Inland Carrier, Point of Exportation.

F.0.b. Inland Point, Country of Importation.

Ex Dock, Pier, or Warehouse, Port of
Importation.

C. & £. Destination.

C.i.f. Destination.

5224743

52.247-44

52.247-45

52.247-46

52.247-47
52.247-48
52.247-49
52.247-50
52.247-51
52.247-52

52.247-53
52.247-54

52.247-55

52.247-56
52.247-57
52.247-58

52.247-59

52.247-60
52.247-61
52.247-62
52.247-63
52.247-64

52.247-65
52.248-1
52.248-2
52.248-3
52.249-1
52.249-2

52.249-3

52.249-4

52.249-5

52.249-6
52.249-7
52.249-8
52.249-9

F.o.b. Designated Air Carrier's Terminal, Point
of Exportation.

Fo.b. Designated Air Carrier's Terminal, Point
of Importation.

F.0.b. Origin and/or F.o.b. Destination
Evaluation.

Shipping Point(s) Used in Evaluation of F.o.b.
Origin Offers.

Evaluation—F.0.b. Origin.

F.0.b. Destination—Evidence of Shipment.

Destination Unknown,

No Evaluation of Transportation Costs.

Evaluation of Export Offers.

Clearance and Documentation Requirements
Shipments to DOD Air or Water Terminal
Transshipment Points.

Freight Classification Description.

Diversion of Shipment under F.0.b.
Destination Contracts.

F.o.b. Point for Delivery of Government-
Furnished Property.

Transit Arrangements,

Transportation Transit Privilege Credits.

Loading, Blocking, and Bracing of Freight Car
Shipments.

F.o.b. Origin—Carload and Truckload
Shipments.

Guaranteed Shipping Characteristics.

F.0.b. Origin—Minimum Size of Shipments.

Specific Quantitics Unknown.

Preference for U.S.-Flag Air Carriers.

Preference for Privately Owned U.S.-Flag
Commercial Vessels.

F.o.b. Origin, Prepaiid Freight—Small Package
Shipments.

Value Engineering.

Value Engineering—Architect-Engineer.

Value Engineering—Construction.

Termination for Convenience of
Government (Fixed-Price) (Short Form).

Termination for Convenience of the
Government (Fixed-Price).

Termination for Convenience of the
Government (Dismantling, Demolition, or
Removal of Improvements).

Termination for Convenience of the
Government (Services) (Short Form).

Termination for Convenience of the
Government (Educational and Other
Nonprofit Institutions).

Termination (Cost-Reimbursement).

Termination (Fixed-Price Architect-Engineer).

Default (Fixed-Price Supply and Service).

Default (Fixed-Price Research and
Development).

the
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52.249-10 Default (Fixed-Price Construction).
52.249-11 Termination of Work (Consolidated Facilities
or Facilities Acquisition).

52.249-12 Termination (Personal Services).

52.249-13 Failure to Perform.

52.249-14 Excusable Delays.

52250-1 Indemmnification Under Public Law 85-804.

52.251-1 Government Supply Sources.

52.251-2 Interagency Fleet Management System (IFMS)
Vehicles and Related Services.

Solicitation Provisions Incorporated by
Reference.

52.252-1

8 (FAC90-16)

52.252-2 Clauses Incorporated by Reference.
52.252-3  Alterations in Solicitation.

522524  Alterations in Contract.

52.252-5 Authorized Deviations in Provisions.
52.252-6 Authorized Deviations in Clauses.
52.253-1 Computer Generated Forms.

SUBPART 52.3—PROVISION AND CLAUSE
MATRIX

52.300 Scope of subpart.
52.301 Solicitation provisions and contract clauses
(Matrix).
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PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

52.207-1

cation or requirements. If, despite rcasonable efforts, the
Contractor determines that the continuation of work under
this contract is not practicable because of the change in
security classification or requirements, the Contractor shall
notify the Contracting Officer in writing. Until resolution
of the problem is made by the Contracting Officer, the
Contractor shall continue safeguarding all classified mate-
rial as required by this contract.

(f) After receiving the written notification, the
Contracting Officer shall explore the circumstances sur-
rounding the proposed change in security classification or
requirements, and shall endeavor to work out a mutually
satisfactory method whereby the Contractor can continue
performance of the work under this contract.

(g) If, 15 days after receipt by the Contracting Officer of
the notification of the Contractor’s stated inability to pro-
ceed, (1) the application to this contract of the change in
security classification or requirements has not been with-
drawn, or (2) a mutually satisfactory method for continuing
performance of work under this contract has not been agreed
upon, the Contractor may request the Contracting Officer to
terminate the contract in whole or in part. The Contracting
Officer shall terminate the contract in whole or in part, as
may be appropriate, and the termination shall be deemed a
termination under the terms of the Termination for the
Convenience of the Government clause.

(R 7-402.24, clause paragraphs (e), (),
and (g) 1971 APR)

Alternate II (APR 1984). If employee identification is
required for security or other reasons in a construction con-
tract or architect-engineer contract, add the following para-
graph (e) to the basic clause:

(e) The Contractor shall be responsible for furnishing
to each employee and for requiring each employee
engaged on the work to display such identification as
may be approved and directed by the Contracting Officer.
All prescribed identification shall immediately be deliv-
ered to the Contracting Officer, for cancellation upon the
release of any employee. When required by the
Contracting Officer, the Contractor shall obtain and sub-
mit fingerprints of all persons employed or to be
employed on the project.

52.204-3 Taxpayer Identification.
As prescribed in 4.904, insert the following provision:
TAXPAYER IDENTIFICATION (SEP 1992)

(a) Definitions.

“Common parent,” as used in this solicitation provision,
means that corporate entity that owns or controls an affili-
ated group of corporations that files its Federal income tax
returns on a consolidated basis, and of which the offeror is
a member. ‘

“Corporate status,” as used in this solicitation provision,
means a designation as to whether the offeror is a corporate
entity, an unincorporated entity {e.g., sole proprictorship or

partnership), or a corporation providing medical and health
care services.

“Taxpayer Identification Number (TIN),” as used in this
solicitation provision, mecans the number required by the
IRS to be used by the offeror in reporting income tax and
other returns.

(b) All offerors are required to submit the information
required in paragraphs (c) through (e) of this solicitation
provision in order to comply with reporting requirements
of 26 U.S.C. 6041, 6041A, and 6050M and implementing
regulations issued by the Internal Revenue Service (IRS).
If the resulting contract is subject to the reporting require-
ments described in FAR 4.903, the failure or refusal by the
offeror to furnish the information may result in a 20 per-
cent reduction of payments otherwise due under the con-
tract.

(c) Taxpayer Identification Number (TIN).

(I TIN:

[ TIN has been applied for.

L] TIN is not required because:

U] Offeror is a nonresident alien, foreign corpora-
tion, or foreign partnership that does not have income
effectively connected with the conduct of a trade or
business in the U.S. and does not have an office or place
of business or a fiscal paying agent in the U.S;

[ Offeror is an agency or instrumentality of a for-
eign government;

[] Offeror is an agency or instrumentality of a
Federal, state, or local government;

[(1Other. State basis.

(d) Corporate Status.

] Corporation providing medical and health carc
services, or engaged in the billing and collecting of pay-
ments for such services;

L] Other corporate entity;

(1 Not a corporate entity:

[J Sole proprietorship

[J Partnership

[ Hospital or extended care facility described in
26 CFR 501(c)(3) that is exempt from taxation under 26
CEFR 501(a).

(e) Common Parent.

[ Offeror is not owned or controlled by a common
parent as defined in paragraph (a) of this clause.

(JName and TIN of common parent:

Name

TIN

(End of provision)
52.205 Reserved.
52.206 Reserved.
52.207-1 Notice of Cost Comparison (Sealed-Bid).

As prescribed in 7.305(a), insert the following provision:

52-15
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52.207-2

FEDERAL ACQUISITION REGULATION (FAR)

NOTICE OF COST COMPARISON
(SEALED-BID) (FEB 1993)

(a) This solicitation is part of a Government cost com-
parison to determine whether accomplishing the speci-
fied work under contract or by Government performance
is more economical. If Government performance is
determined to be more economical, this solicitation will
be canceled and no contract will be awarded.

(b) The Government’s cost estimate for performance by
the Government will be based on the work statement in this
solicitation and will be submitted by designated agency
personnel to the Contracting Officer in a sealed envelope
not later than the time set for bid opening. At the public bid
opening, the Contracting Officer will open the bids and the
envelope containing the cost estimate for Government per-
formance and announce the result. This announcement will
be based on an initial comparison of the cost of
Government performance with the cost of contract perfor-
mance, as indicated on the cost comparison form.

(¢) The abstract of bids, completed cost comparison
form, and detailed data supporting the cost estimate for
Government performance will be made available to inter-
ested parties for review for a period of
[insert a number from 15 to 30, depending on the com-
plexity of the matter (see 7.306(a)(1)(iv))] working days,
beginning with the date the documents are available to
interested parties. The Government will not make a final
determination either for contract or Government perfor-
mance during this period. During this period, directly
affected parties may file with the Contracting Officer writ-
ten requests, based on specific objections, for administra-
tive review of the cost comparison result under the agency
appeals procedures. The appeals procedure shall be used
only to resolve questions concerning the calculation of the
cost comparison and will not apply to decisions regarding
sclection of one bidder in prefcrence to another. Agency
determinations under the appeals procedure shall be final.

(d) After evaluation of bids and resolution of any
requests under the appeals procedure, the Contracting
Officer will either award a contract or cancel this solicita-
tion. The completed cost comparison analysis will be made
available to interested parties.

(&) A cost estimate for Government performance is con-
sidered a bid for purposes of this solicitation’s Late
Modifications of Bids or Withdrawal of Bids provision,
and a late modification that displaces an otherwise low cost
estimate for Government performance shall not be consid-
ered.

(End of provision)

52.207-2 Notice of Cost Comparison (Negotiated).

As prescribed in 7.305(b), insert the following provision:
NOTICE OF COST COMPARISON
(NEGOTIATED) (FEB 1993)

(a) This solicitation is part of a Government cost com-

52-16

parison to determine whether accomplishing the specified
work under contract or by Government performance is
more economical. If Government performance is deter-
mined to be more economical, this solicitation will be can-
celed and no contract will be awarded.

(b) The Government’s cost estimate for performance by
the Government will be based on the work statement in this
solicitation and will be submitted by designated agency
personnel to the Contracting Officer in a sealed envelope
not later than the time set for receipt of initial proposals.

(c) After completion of proposal evaluation, negotiation,
and selection of the most advantageous proposal, the
Contracting Officer, in the presence of the pre-
parer of the cost estimate for Government performance,
will open the sealed cost estimate envelope. These officials
will make a cost comparison before public announcement.
Depending on whether the cost comparison result favors
performance under contract or Government performance,
the procedure in either subparagraph (1) or (2) following
applies:

(1) If the result of the cost comparison favors perfor-
mance under contract and administrative approval is
obtained, the Contracting Officer will award a contract
and publicly reveal the completed cost comparison form
showing the cost estimate for Government performance,
its detailed supporting data, and the Contractor’s name.
However, this award is conditioned on the offer remain-
ing the more economical alterative after (i) completion
of a public review periodof .. ... .. [insert a numeral
from 15 to 30, depending upon the complexity of the
matter (see 7.306(b)(3))] working days beginning with
the date this information is available to interested parties
and (ii) resolution of any requests for review under the
agency appeals procedure (see paragraph (d) of this sec-
tion). The Government assumes no liability for costs
incurred during the periods specified in (i) and (ii). The
Contracting Officer will then either notify the
Contractor in writing that it may proceed with perfor-
mance of the contract or will cancel the contract at no
cost to the Government.

(2) If the result of the cost comparison favors
Government performance, the Contracting Officer will
publicly disclose this result, the completed cost compar-
ison form and its detailed supporting data, and the price
of the offer most advantageous to the Government.
After (i) completion of a public review period of . . .. ..
... . [insert a numeral from 15 to 30, depending upon
the complexity of the matter (see 7.306(b)(3))] working
days beginning with the date this information is avail-
able to interested parties and (ii) resolution of any
requests for review under the agency appeals procedure
(see paragraph (d) of this section), the Contracting
Officer will either cancel this solicitation or award a
contract, as appropriate.

(d) During the public review period, directly affected |
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52.207-4

parties may file with the Contracting Officer written
requests, based on specific objections, for administrative
review of the cost comparison result under the agency
appeals procedure. The appeals procedure shall be used
only to resolve questions concerning the calculation of the
cost comparison and will not apply to questions concerning
award to one offeror in preference to another. Agency
determinations under the appeals procedure shall be final.

(e) A cost estimate for Government performance is con-
sidered a proposal for purposes of this solicitation’s Late
Submissions, Modifications, and Withdrawal of Proposals
or Quotations provision, and a late modification that dis-
places an otherwise low cost estimate for Government per-
formance shall not be considered.

(End of provision)

52.207-3 Right of First Refusal of Employment.

As prescribed in 7.305(c), insert the following clause:
RIGHT OF FIRST REFUSAL OF EMPLOYMENT
(NOV 1991)

(a) The Contractor shall give Government employees

who have been or will be adversely affected or separated as
a result of award of this contract the right of first refusal for
employment openings under the contract in positions for
which they are qualified, if that employment is consistent
with post-Government employment conflict of interest
standards.

(b) Within 10 days after contract award, the Contracting
Officer will provide to the Contractor a list of all
Government employees who have been or will be adversely
affected or separated as a result of award of this contract.

(c) The Contractor shall report to the Contracting Officer
the names of individuals identified on the list who are hired
within 90 days after contract performance begins. This
report shall be forwarded within 120 days after contract per-
formance begins.

(End of clause)

52.207-4 Economic Purchase Quantity—Supplies.
As prescribed in 7.203, insert the following provision:

(The next page is 52-17.)

52-16.1
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52.215-2

notice or telegram (including mailgram) received at any
time before the exact time set for receipt of bids under step
two. If the solicitation authorizes facsimile bids, technical
proposals may be withdrawn via facsimile received at any
time before the exact time set for receipt of bids under step
two, subject to the conditions specified in the provision
entitled “Facsimile Bids.” Technical proposals may be
withdrawn in person by the submitter or the submitter's
authorized representative if, before the exact time set for
receipt of bids in step two, the identity of the person
requesting withdrawal is established and that person signs a
receipt for the technical proposal.

(d) The only acceptable evidence to establish the time
of receipt at the Government installation is the time/date
stamp of that installation on the proposal wrapper or other
documentary evidence of receipt maintained by the instal-
lation.

(End of provision)

52.214-34 Submission of Offers in the English

Language.

As prescribed in 14.201-6(x), 15.407(1), and 25.407(d),
insert the following provision:

SUBMISSION OF OFFERS IN THE ENGLISH
LANGUAGE (APR 1991)

Offers submitted in response to this solicitation shall be
in the English language. Offers received in other than
English shall be rejected.

(End of provision)

52.214-35 Submission of Offers in U.S. Currency.

As prescribed in 14.201-6(y), 15.407(m), and 25.407(d),
insert the following provision:

SUBMISSION OF OFFERS IN U.S. CURRENCY
(APR 1991)

Offers submitted in response to this solicitation shall be
in terms of U.S. dollars. Offers received in other than U.S.
dollars shall be rejected.

(End of provision)

52.215-1 Examination of Records by Comptroller

General.

As prescribed in 15.106-1(b), insert the following

clause:
EXAMINATION OF RECORDS BY
COMPTROLLER GENERAL (FEB 1993)

(a) This clause applies if this contract excecds the small
purchase limitation in Part 13 of the Federal Acquisition
Regulation (FAR) and was entered into by negotiation.

(b) The Comptroller General of the United States or a
duly authorized representative from the General
Accounting Office shall, until 3 years after final payment
under this contract or for any shorter period specified in
FAR Subpart 4.7, Contractor Records Retention, have
access (o and the right to examine any of the Contractor’s
directly pertinent books, documents, papers, or other
records involving transactions related to this contract.

(c) The Contractor agrees to include in first-tier subcon-

tracts under this contract a clause to the effect that the
Comptroller General or a duly authorized representative
from the General Accounting Office shall, until 3 years
after final payment under the subcontract or for any shorter
period specified in FAR Subpart 4.7, have access to and the
right to examine any of the subcontractor’s directly perti-
nent books, documents, papers, or other records involving
transactions related to the subcontract. “Subcontract,”
as used in this clause, excludes (1) purchase orders not
exceeding the FAR Part 13 small purchase limitation; and |
(2) subcontracts or purchase orders for public utility ser-
vices at rates established to apply uniformly to the public,
plus any applicable reasonable connection charge.

(d) The periods of access and examination in paragraphs
(b) and (c) above for records relating to (1) appeals under
the Disputes clause, (2) litigation or settlement of claims
arising from the performance of this contract, or (3) costs
and expenses of this contract to which the Comptroller
General or a duly authorized representative from the

‘General Accounting Office has taken exception shall con-

tinue until such appeals, litigation, claims, or exceptions
are disposed of.
(End of clause)
(R 7-104.15 1975 JUN)
(R 1-7.103-3)

52.215-2 Audit—Negotiation.

As prescribed in 15.106-2(b), insert the following
clause:

AUDIT—NEGOTIATION (FEB 1993) |

(@) Examination of costs. If this is a cost-reimburse-
ment, incentive, time-and-materials, labor-hour, or price-
redeterminable contract, or any combination of these, the
Contractor shall maintain—and the Contracting Officer or
representatives of the Contracting Officer shall have the
right to examine and audit—books, records, documents,
and other evidence and accounting procedures and prac-
tices, regardless of form (e.g., machine readable media
such as disk, tape, elc.) or type (e.g., data bases, applica-
tions software, data base management software, utilities,
etc.), sufficient to reflect properly all costs claimed to have
been incurred or anticipated to be incurred in performing
this contract. This right of examinations shall include
inspection at all reasonable times of the Contractor's plants,
or parts of them, engaged in performing the contract.

(b) Cost or pricing data. If, pursuant to law, the
Contractor has been required to submit cost or pricing data
in connection with pricing this contract or any modification
to this contract, the Contracting Officer or representatives
of the Contracting Officer who are employees of the
Government shall have the right to examine and audit all of
the Contractor's books, records, documents, and other data,
regardless of form (e.g., machine readable media such as
disk, tape, etc.) or type (e.g., data bases, applications soft-
ware, data base management software, utilities, etc.),
including computations and projections, related to propos-
ing, ncgotiating, pricing, or performing the contract or modi-
fication, in order to evaluate the accuracy, completeness, and

52-41
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52.215-3

FEDERAL ACQUISITION REGULATION (FAR)

currency of the cost or pricing data. The right of examina-
tion shall extend to all documents necessary to permit ade-
quate evaluation of the cost or pricing data submitted, along
with the computations and projections used.

(c) Reports. If the Contractor is required to furnish cost,
funding, or performance reports, the Contracting Officer or
representatives of the Contracting Officer who are employ-
ees of the Government shall have the right to examine and
audit books, records, other documents, and supporting mate-
rials, for the purpose of evaluating (1) the
effectiveness of the Contractor’s policies and procedures to
produce data compatible with the objectives of these reports
and (2) the data reported.

(d) Availability. The Contractor shall make available at
its office at all reasonable times the materials described in
paragraphs (a) and (b) above, for examination, audit, or
reproduction, until 3 years after final payment under this
contract, or for any shorter period specified in Subpart 4.7,
Contractor Records Retention, of the Federal Acquisition
Regulation (FAR), or for any longer period required by
statute or by other clauses of this contract. In addition—

(1) If this contract is completely or partially terminat-
ed, the records relating to the work terminated shall be
made available for 3 years after any resulting final termi-
nation settlement; and

(2) Records relating to appeals under the Disputes
clause or to litigation or the settlement of claims arising
under or relating to this contract shall be made available
until such appeals, litigation, or claims are disposed of.

(e) Except as otherwise provided in FAR Subpart 4.7,
Contractor Records Retention, the Contractor may transfer
computer data in machine readable form from one reliable
computer medium to another. The Contractor's computer
data retention and transfer procedures shall maintain the
integrity, reliability, and security of the original data. The
contractor's choice of form or type of materials described in
paragraphs (a), (b), and (c) of this clause affects neither the
Contractor's obligations nor the Government's rights under
this clause.

(f The Contractor shall insert a clause containing all the
terms of this clause, including this paragraph (f), in all sub-
contracts under this contract that are over the small purchase
limitation in FAR Part 13, altering the clause only as neces-
sary to identify properly the contracting parties and the
Contracting Officer under the Government prime contract.

(End of clause)

Alternate I (APR 1984). In facilities contracts, add the fol-
lowing sentence at the end of paragraph (a) of the basic
clause:

The obligations and rights specified in this paragraph
shall extend to the use of, and charges for the use of, the
facilities under this contract.

Alternate II (FEB 1993). In cost-reimbursement con-
tracts with educational and other nonprofit institutions, add
the following paragraph (g) to the basic clause:

(g) The provisions of OMB Circular No. A-133 “Audits
of Institutions of Higher Learning and Other Nonprofit
Institutions™ apply to this contract.

52-42

52.215-3 Solicitation for Information or Planning

Purposes.

As prescribed in 15.405-2, insert the following provi-
sion on the face of each solicitation (other than those
excluded by 15.401) issued for information or planning
purposes:

SOLICITATION FOR INFORMATION OR
PLANNING PURPOSES (APR 1984)

(a) The Government does not intend to award a con-
tract on the basis of this solicitation or to otherwise pay
for the information solicited except as provided in sub-
section 31.205-18, Bid and proposal (B&P) costs, of the
Federal Acquisition Regulation.

(b) This solicitation is issued for the purpose of:
[state purpose).

(End of provision)
(R 1-309)

52.215-4 Notice of Possible Standardization.

As prescribed in 15.407(b), insert the following provi-
sion:

NOTICE OF POSSIBLE STANDARDIZATION
(APR 1985)

If the supplies for which this solicitation has been
issued are established as standard, future contracts for
the required supplies may be awarded without providing
for full and open competition under section 6.302-1 of
the Federal Acquisition Regulation.

(End of provision)

52.215-5 Solicitation Definitions.
As prescribed 15.407(c)(1), insert the following provision:
SOLICITATION DEFINITIONS (JUL 1987)
“Government” means United States Government.
“Offer” means “proposal” in negotiation.
“Solicitation” means a request for proposals (RFP) or
a request for quotations (RFQ) in negotiation.
(End of provision)

52.215-6 Type of Business Organization.

As prescribed in 15.407(c)(2), insert the following
provision:

TYPE OF BUSINESS ORGANIZATION (JUL 1987)

The offeror or quoter, by checking the applicable box,
represents that—

(a) It operates as [] a corporation incorporated under
the laws of the State of ,
(0 an individual, (] a partnership, [ a nonprofit organiza-
tion, or []a joint venture.

(b) If the offeror or quoter is a foreign entity, it operates
as (] an individual, (Ja parmership, []a nonprofit organi-
zation, [J a joint venture, or [Ja corporation, registered for
business in

(country)
(End of provision)
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(d) The contract price or contract unit price labor rates
will be adjusted to reflect the Contractor’s actual increase or
decrease in applicable wages and fringe benefits to the
extent that the increase is made to comply with or the
decrease is voluntarily made by the Contractor as a result of:

(1) The Department of Labor wage determination
applicable on the anniversary date of the multiple year
contract, or at the beginning of the renewal option peri-
od. For example, the prior year wage determination
required a minimum wage rate of $4.00 per hour. The

Contractor chose to pay $4.10. The new wage determi-

nation increases the minimum rate to $4.50 per hour.

Even if the Contractor voluntarily increases the rate to

$4.75 per hour, the allowable price adjustment is $.40

per hour;

(2) An increased or decreased wage determination
otherwise applied to the contract by operation of law; or

(3) An amendment to the Fair Labor Standards Act
of 1938 that is enacted after award of this contract,
affects the minimum wage, and becomes applicable to
this contract under law.

(e) Any adjustment will be limited to increases or
decreases in wages and fringe benefits as described in para-
graph (c) of this clause, and the accompanying increases or
decreases in social security and unemployment taxes and
workers’ compensation insurance, but shall not otherwise
include any amount for general and administrative costs,
overhead, or profit.

(f) The Contractor shall notify the Contracting Officer
of any increase claimed under this clause within 30 days
after receiving a new wage determination unless this notifi-
cation period is extended in writing by the Contracting
Officer. The Contractor shall promptly notify the
Contracting Officer of any decrease under this clause, but
nothing in the clause shall preclude the Government from
asserting a claim within the period permitted by law. The
notice shall contain a statement of the amount claimed and
any relevant supporting data, including payroll records,
that the Contracting Officer may reasonably require. Upon
agreement of the parties, the contract price or contract unit
price labor rates shall be modified in writing. The
Contractor shall continue performance pending agreement
on or determination of any such adjustment and its effec-
tive date.

(g) The Contracting Officer or an authorized represen-
tative shall have access to and the right to examine any
directly pertinent books, documents, papers and records of
the Contractor until the expiration of 3 years after final
payment under the contract.

(End of clause)

52.222-44 Y¥air Labor Standards Act and Service
Contract Act—Price Adjustment.
As prescribed in 22.1006(c)(2), insert the following
clause:

FAIR LABOR STANDARDS ACT AND SERVICE
CONTRACT ACT—PRICE ADJUSTMENT
(MAY 1989)

(a) This clause applies to both contracts subject to area
prevailing wage determinations and contracts subject to
Contractor collective bargaining agreements.

(b) The Contractor warrants that the prices in this con-
tract do not include any allowance for any contingency to
cover increased costs for which adjustment is provided
under this clause.

(c) The contract price or contract unit price labor
rates will be adjusted to reflect increases or decreases by
the Contractor in wages and fringe benefits to the extent
that these increases or decreases are made to comply
with—

(1) An increased or decreased wage determination
applied to this contract by operation of law; or

(2) An amendment to the Fair Labor Standards Act
of 1938 that is enacted subsequent to award of this con-
tract, affects the minimum wage, and becomes applica-
ble to this contract under law.

(d) Any such adjustment will be limited to increases or
decreases in wages and fringe benefits as described in para-
graph (b) of this clause, and to the accompanying increases
or decreases in social security and unemployment taxes and
workers’ compensation insurance; it shall not otherwise
include any amount for general and administrative costs,
overhead, or profit.

(e) The Contractor shall notify the Contracting Officer
of any increase claimed under this clause within 30 days
after the effective date of the wage change, unless this peri-
od is extended by the Contracting Officer in writing. The
Contractor shall promptly notify the Contracting Officer of
any decrease under this clause, but nothing in the clause
shall preclude the Government from asserting a claim with-
in the period permitted by law. The notice shall contain a
statement of the amount claimed and any relevant support-
ing data that the Contracting Officer may reasonably
require. Upon agreement of the parties, the contract price
or contract unit price labor rates shall be modified in writ-
ing. The Contractor shall continue performance pending
agreement on or determination of any such adjustment and
its effective date.

(f) The Contracting Officer or an authorized representa-
tive shall, until the expiration of 3 years after final payment
under the contract, have access to and the right to examine
any directly pertinent books, documents, papers, and
records of the Contractor.

(End of clause)

52.222-45 Reserved. I

52.222-46 Evaluation of Compensation for Professional
Employees.
As prescribed in 22.1103, insert the following provision: |

52-107
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FEDERAL ACQUISITION REGULATION (FAR)

EVALUATION OF COMPENSATION FOR
PROFESSIONAL EMPLOYEES (FEB 1993)

(a) Recompetition of service contracts may in some
cases result in lowering the compensation (salaries and
fringe benefits) paid or furnished professional employees.
This lowering can be detrimental in obtaining the quality of
professional services needed for adequate contract
performance. It is therefore in the Government’s best inter-
est that professional employees, as defined in 29 CFR 541,
be properly and fairly compensated. As part of their pro-
posals, offerors will submit a total compensation plan set-
ting forth salaries and fringe benefits proposed for the pro-
fessional employees who will work under the contract. The
Government will evaluate the plan to assure that it reflects
a sound management approach and understanding of the
contract requirements. This evaluation will include an
assessment of the offeror’s ability to provide uninterrupted
high-quality work. The professional compensation pro-
posed will be considered in terms of its impact upon
recruiting and retention, its realism, and its consistency
with a total plan for compensation. Supporting information
will include data, such as recognized national and regional
compensation surveys and studies of professional, public
and private organizations, used in establishing the total
compensation structure.

(b) The compensation levels proposed should reflect a
clear understanding of work to be performed and should
indicate the capability of the proposed compensation struc-
turc to obtain and keep suitably qualified personnel to meet
mission objectives. The salary rates or ranges must take
into account differences in skills, the complexity of various
disciplines, and professional job difficulty. Additionally,
proposals envisioning compensation levels lower than
those of predecessor contractors for the same work will be
evaluated on the basis of maintaining program continuity,
uninterrupted high-quality work, and availability of
required competent professional service employees.
Offerors are cautioned that lowered compensation for
essentially the same professional work may indicate lack of
sound management judgment and lack of understanding of
the requirement.

(c) The Government is concerned with the quality and
stability of the work force to be employed on this contract.
Professional compensation that is unrealistically low or not
in reasonable relationship to the various job categories,
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since it may impair the Contractor’s ability to attract and
retain competent professional service employees, may be
viewed as evidence of failure to comprehend the complexi-
ty of the contract requirements.
(d) Failure to comply with these provisions may consti-
tute sufficient cause to justify rejection of a proposal.
(End of provision)

52.222-47 SCA Minimum Wages and Fringe Benefits
Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining
Agreements (CBA).

As prescribed in 22.1006(d) and 22.1012-3(d)(1), insert
the following clause:

SERVICE CONTRACT ACT (SCA) MINIMUM WAGES

AND FRINGE BENEFITS (MAY 1989)

An SCA wage determination applicable to this work has
been requested from the U.S. Department of Labor. If an
SCA wage determination is not incorporated herein, the
bidders/offerors shall consider the economic terms of the
collective bargaining agreement (CBA) between the
incumbent Contractor and the
(union). If the economic terms of the collective bargaining
agreement or the collective bargaining agreement itself is
not attached to the solicitation, copies can be obtained from
the Contracting Officer. Pursuant to Department of Labor
Regulation, 29 CFR 4.1b and paragraph (g) of the clause at
52.222-41, Service Contract Act of 1965, as amended, the
economic terms of that agreement will apply to the contract
resulting from this solicitation, notwithstanding the
absence of a wage determination reflecting such terms,
unless it is determined that the agreement was not the result
of arm’s length negotiations or that after a hearing pursuant
to section 4(c) of the Act, the economic terms of the agree-
ment are substantially at variance with the wages prevail-
ing in the area.

(End of clause)

52.222-48 Exemption from Application of Service
Contract Act Provisions for Contracts for
Maintenance, Calibration, and/or Repair of Certain
ADP, Scientific and Medical, and/or Office and
Business Equipment—Contractor Certification.

As prescribed in 22.1006(e)(1), insert the following
clause:

1
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able for that increment of payment. Upon receipt of the
Contractor’s final payment, all title that has not passed to
the Contractor shall vest in the Contractor, unless specifi-
cally designated in the Schedule as being retained by the
Government. The Government shall not be responsible for
the condition of, or any loss or damage to, the property.

(c) The Contractor shall promptly remove from the site
all property acquired by the Contractor. The Government
will not permit storage of property on the site beyond the
completion date. If the Contractor does not wish to remove
from the site any of the property acquired, the Contracting
Officer may, upon written request, grant the Contractor
permission to leave the property on the premises. As a con-
dition of the granting of this permission, the Contractor
agrees to waive any right, title, claim, or interest in and to
the property.

(End of clause)
(R 7-2101.3(b) 1976 OCT)

52.237-7 Indemnification and Medical Liability

Insurance.

As prescribed in 37.403, insert the following clause:

INDEMNIFICATION AND MEDICAL
’ LIABILITY INSURANCE (SEP 1989)

(a) It is expressly agreed and understood that this is a
nonpersonal services contract, as defined in Federal
Acquisition Regulation (FAR) 37.101, under which the
professional services rendered by the Contractor are ren-
dered in its capacity as an independent contractor. The
Government may evaluate the quality of professional and
administrative services provided, but retains no control
over professional aspects of the services rendered, includ-
ing by example, the Contractor's professional medical judg-
ment, diagnosis, or specific medical treatments. The
Contractor shall be solely liable for and expressly agrees to
indemnify the Government with respect to any liability
producing acts or omissions by it or by its employees or
agents. The Contractor shall maintain during the term of
this contract liability insurance issued by a responsible
insurance carrier of not less than the following amount(s)
per specialty per occurrence: * .

(b) An apparently successful offeror, upon request by
the Contracting Officer, shall furnish prior to contract
award evidence of its insurability concerning the medical
liability insurance required by paragraph (a) of this clause.

(¢) Liability insurance may be on either an occurrences

) basis or on a claims-made basis. If the policy is on a
claims-made basis, an extended reporting endorsement
(tail) for a period of not less than 3 years after the end of

the contract term must also be provided.

(d) A certificate of insurance evidencing the required
coverage shall be provided to the Contracting Officer prior
to the commencement of services under this contract. If
the insurance is on a claims-made basis and evidence of an
extended reporting endorsement is not provided prior to the
commencement of services, evidence of such endorsement
shall be provided to the Contracting Officer prior to the
expiration of this contract. Final payment under this con-
tract shall be withheld until evidence of the extended
reporting endorsement is provided to the Contracting
Officer.

(e) The policies evidencing required insurance shall
also contain an endorsement to the effect that any cancella-
tion or material change adversely affecting the
Government's interest shall not be effective until 30 days
after the insurer or the Contractor gives written notice to
the Contracting Officer. If, during the performance period
of the contract the Contractor changes insurance providers,
the Contractor must provide evidence that the Government
will be indemnified to the limits specified in paragraph (a)
of this clause, for the entire period of the contract, either
under the new policy, or a combination of old and new
policies.

(f) The Contractor shall insert the substance of this
clause, including this paragraph (f), in all subcontracts
under this contract for health care services and shall require
such subcontractors to provide evidence of and maintain
insurance in accordance with paragraph (a) of this clause.
At least 5 days before the commencement of work by any
subcontractor, the Contractor shall furnish to the
Contracting Officer evidence of such insurance.

(End of clause)

* Contracting Officer insert the dollar value(s) of standard
coverage(s) prevailing within the local community as to the
specific medical specialty, or specialties, concerned, or
such higher amount as the Contracting Officer deems nec-
essary to protect the Government's interests.

52.237-8 and 52.237-9 Reserved.
52.238 through 52.241 Reserved.

52.242-1 Notice of Intent to Disallow Costs.

As prescribed in 42.802, insert the following clause in
solicitations and contracts when a cost-reimbursement con-
tract, a fixed-price incentive contract, or a contract provid-
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FEDERAL ACQUISITION REGULATION (FAR)

ing for price redetermination is contemplated:
NOTICE OF INTENT TO DISALLOW COSTS
(APR 1984)
(a) Notwithstanding any other clause of this contract—
(1) The Contracting Officer may at any time issue to
. the Contractor a written notice of intent to disallow
specified costs incurred or planned for incurrence under
this contract that have been determined not to be allow-
able under the contract terms; and
(2) The Contractor may, after receiving a notice
under subparagraph (1) above, submit a written
response to the Contracting Officer, with justification
for allowance of the costs. If the Contractor does
respond within 60 days, the Contracting Officer shall,

within 60 days of receiving the response, either make a

written withdrawal of the notice or issue a written deci-

sion.

(b) Failure to issue a notice under this Notice of Intent
to Disallow Costs clause shall not affect the Government’s
rights to take exception to incurred costs.

(End of clause)
(R 7-203.35 1978 AUG)

52.242-2 Production Progress Reports.

As prescribed in 42.1107(a), insert the following clause:

PRODUCTION PROGRESS REPORTS (APR 1991)

(a) The Contractor shall prepare and submit to the
Contracting Officer the production progress reports speci-
fied in the contract Schedule.

(b) During any delay in furnishing a production progress
report required under this contract, the Contracting Officer
may withhold from payment an amount not exceeding
$25,000 or 5 percent of the amount of this contract,
whichever is less.

(End of clause)

52.242-3 through 52.242-9 Reserved.

52.242-10 F.0.b. Origin—Government Bills of Lading or

Prepaid Postage.

As prescribed in 42.1404-2(a), insert the following
clause in solicitations and contracts when f.0.b origin ship-
ments are to be made using Government bills of lading or
prepaid postage:

F.O.B. ORIGIN—GOVERNMENT BILLS OF LADING
OR PREPAID POSTAGE (APR 1984)

(a) F.o.b. origin shipments shall be made on
Government bills of lading, or, if the supplies are mailable,
via the U.S. Postal Service or a foreign postal system, as

appropriate, with postage costs prepaid by the Contractor.
52-202

Any direct charge for postage costs shall be listed as a sep-
arate item on invoices for the supplies shipped. Use of
agency official indicia mail by Contractors is not autho-
rized. Quantities shall not be divided into mailable lots for
the express purpose of avoiding movement by other modes
of transportation.

(b) If Government bills of lading are not furnished with
the contract or applicable ordering document, the
Contractor shall obtain them from the Contracting Officer
or designated representative.

(c) Unless otherwise directed, the Contractor shall
address overseas parcel post to an ultimate DOD con-
signee in care of a designated Army, Air Force, or Navy
(fleet) post office and not to, or in care of, a transportation
officer, or other activity at a CONUS water or acrial termi-
nal for transshipment.

(End of clause)
(R 7-104.85(a) 1977 DEC)

52.242-11 F.0.b. Origin—Government Bills of Lading or

Indicia Mail.

As prescribed in 42.1404-2(b), insert the following clause: |

F.0O.B. ORIGIN—GOVERNMENT BILLS OF LADING
OR INDICIA MAIL (FEB 1993) |

(a) F.o.b. origin shipments shall be made on ‘
Government bills of lading, or, if the supplies are mailable,
via the U.S. Postal System, using “Penalty Permit Imprint” |
indicia labels.

(b) If Government bills of lading are not furnished with
the contract or applicable ordering document, the
Contractor shall obtain them from the Contracting Officer
or designated representative.

(¢) Unless otherwise directed, the Contractor shall
address overseas parcel post to an ultimate DOD consignee
in care of a designated Army, Air Force, or Navy (fleet)
post office and not to, or in care of, a transportation officer,
or other activity at a CONUS water or aerial terminal for
transshipment.

(End of clause)

52.242-12 Report of Shipment (REPSHIP.).

REPORT OF SHIPMENT (REPSHIP) (DEC 1989)

Unless otherwise directed by the Contracting Officer,
the Contractor shall send a prepaid notice of shipment to
the consignee transportation officer for all shipments of
classified material, protected sensitive, and protected con-
trolled material; explosives and poisons, classes A and B;
radioactive materials requiring the use of a III bar label; or
when a truckload/carload shipment of supplies weighing
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20,000 pounds or more, or a shipment of less weight that
occupies the full visible capacity of a railway car or motor
vehicle, is given to any carrier (common, contract or pri-
vate) for transportation to a domestic (i.e., within the
United States excluding Alaska or Hawaii, or if shipment
originates in Alaska or Hawaii within Alaska or Hawaii,
respectively) destination (other than a port for export). The
notice shall be transmitted by rapid means (electrical if
necessary) to be received by the consignee transportation
officer at least 24 hours before the arrival of the shipment.
When the length of time in transit will permit other than
electrical means of transmission to provide the information
24 hours before the arrival of the shipment, the
Government bill of lading, commercial bill of lading, or
letter or other document that contains all of the following
shall be addressed and sent promptly to the receiving trans-
portation officer via United States mail. This document
shall be prominently identified by the Contractor as being a
“Report of Shipment” or “REPSHIP FOR T.0.”

Message Example:

REPSHIP FOR T.O. 81 JUN 01

TRANSPORTATION OFFICER

DEFENSE DEPOT, MEMPHIS, TENN.

SHIPPED YOUR DEPOT 1981 JUN 1 540 CTNS
MENS COTTON TROUSERS, 30,240 LB, 1782 CUBE,
VIA XX-YY*

IN CAR NO. XX 123456*%*-GBL***-C9800003 1 ****
CONTRACT DLA . ...ETA***¥_JUNE 5 JONES &
CO., JERSEY CITY, N.J.

* Name of rail carrier, trucker, or other carrier.

** Vehicle identification.

*** Government bill of lading.

**%* If not shipped by GBL, identify lading document
and state whether paid by contractor.

*dkkx Fstimated time of arrival.

(End of clause)

52.242-13 Bankruptcy.
As prescribed in 42.903, insert the following clause:
BANKRUPTCY (APR 1991)

In the event the Contractor enters into proceedings relat-
ing to bankruptcy, whether voluntary or involuntary, the
Contractor agrees to furnish, by certified mail, written noti-
fication of the bankruptcy to the Contracting Officer
responsible for administering the contract. This notifica-
tion shall be furnished within five days of the initiation of
the proceedings relating to bankruptcy filing. This notifi-
cation shall include the date on which the bankruptcy peti-
tion was filed, the identity of the court in which the
bankruptcy petition was filed, and a listing of Government

contract numbers and contracting offices for all
Government contracts against which final payment has not
been made. This obligation remains in effect until final
payment under this contract.

(End of clause)

52.243-1 Changes—Fixed-Price.

As prescribed in 43.205(a)(1), insert the following
clause. The 30-day period may be varied according to
agency procedures.

CHANGES—FIXED-PRICE (AUG 1987)

(a) The Contracting Officer may at any time, by written
order, and without notice to the sureties, if any, make
changes within the general scope of this contract in any one
or more of the following:

(1) Drawings, designs, or specifications when the
supplies to be furnished are to be specially manufac-
tured for the Government in accordance with the draw-
ings, designs, or specifications.

(2) Method of shipment or packing.

(3) Place of delivery.

(b) If any such change causes an increase or decrease in
the cost of, or the time required for, performance of any
part of the work under this contract, whether or not
changed by the order, the Contracting Officer shall make
an equitable adjustment in the contract price, the delivery
schedule, or both, and shall modify the contract.

(c) The Contractor must assert its right to an adjustment
under this clause within 30 days from the date of receipt of
the written order. However, if the Contracting Officer
decides that the facts justify it, the Contracting Officer may
receive and act upon a proposal submitted before final pay-
ment of the contract.

(d) If the Contractor’s proposal includes the cost of
property made obsolete or excess by the change, the
Contracting Officer shall have the right to prescribe the
manner of the disposition of the property.

(e) Failure to agree to any adjustment shall be a dispute
under the Disputes clause. However, nothing in this clause
shall excuse the Contractor from proceeding with the con-
tract as changed.

(End of clause)

Alternate I (APR 1984). If the requirement is for ser-
vices, other than architect-engineer or other professional
services, and no supplies are to be furnished, substitute the
following paragraph (a) for paragraph (a) of the basic
clause:

(a) The Contracting Officer may at any time, by written
order, and without notice to the sureties, if any, make
changes within the general scope of this contract in any one

(FAC 90-16) 52-203
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FEDERAL ACQUISITION REGULATION (FAR)

or more of the following:

(1) Description of services to be performed.

(2) Time of performance (i.e., hours of the day, days
of the week, etc.).

(3) Place of performance of the services.

(R 7-1902.2 1971 NOV)

Alternate 11 (APR 1984). If the requirement is for ser-
vices (other than architect-engineer services, transporta-
tion, or research and development) and supplies are to be
furnished, substitute the following paragraph (a) for para-
graph (a) of the basic clause:

(a) The Contracting Officer may at any time, by written
order, and without notice to the sureties, if any, make
changes within the general scope of this contract in any one
or more of the following:

(1) Description of services to be performed.

(2) Time of performance (i.e., hours of the day, days
of the week, etc.).

(3) Place of performance of the services.

(4) Drawings, designs, or specifications when the
supplies to be furnished are to be specially manufac-
tured for the Government, in accordance with the draw-
ings, designs, or specifications.

(5) Method of shipment or packing of supplies.

(6) Place of delivery.

(R 7-1902.2 1971 NOV)
(R 7-103.2 1958 JAN)
(R 1-7.102-2)

Alternate III (APR 1984). If the requirement is for
architect-engineer or other professional services, substitute
the following paragraph (a) for paragraph (a) of the basic
clause and add the following paragraph (f):

(a) The Contracting Officer may at any time, by written
order, and without notice to the sureties, if any, make
changes within the general scope of this contract in the ser-
vices to be performed.

(f) No services for which an additional cost or fee
will be charged by the Contractor shall be furnished
without the prior written authorization of the
Contracting Officer.

(R 7-607.3 1972 APR)

Alternate IV (APR 1984). If the requirement is for trans-
portation services, substitute the following paragraph (a)
for paragraph (a) of the basic clause:

(a) The Contracting Officer may at any time, by written
order, and without notice to the sureties, if any, make
changes within the general scope of this contract in any one
or more of the following:

52-204 (FAC90-16)

(1) Specifications.

(2) Work or services.

(3) Piace of origin.

(4) Place of delivery.

(5) Tonnage to be shipped.

(6) Amount of Government-furnished property.
(R 1-7.703-2)

Alternate V (APR 1984). If the requirement is for
research and development and it is desired to include the
clause, substitute the following subparagraphs (a)(1) and
(a)(3) and paragraph (b) for subparagraphs (a)(1) and (2)(3)
and paragraph (b) of the basic clause:

(1) Drawings, designs, or specifications.
(3) Place of inspection, delivery, or acceptance.

(b) If any such change causes an increase or decrease in
the cost of, or time required for, performing this contract,
whether or not changed by the order, the Contracting
Officer shall make an equitable adjustment in (1) the con-
tract price, the time of performance, or both; and (2) other
affected terms of the contract, and shall modify the contract
accordingly.

(R 7-304.1 1965 JUN)
(R 1-7.304-1)

52.243-2 Changes—Cost-Reimbursement.

As prescribed in 43.205(b)(1), insert the following
clause. The 30-day period may be varied according to
agency procedures.

CHANGES—COST-REIMBURSEMENT (AUG 1987)

(a) The Contracting Officer may at any time, by written
order, and without notice to the sureties, if any, make
changes within the general scope of this contract in any one
or more of the following:

(1) Drawings, designs, or specifications when the
supplies to be furnished are to be specially manufac-
tured for the Government in accordance with the draw-
ings, designs, or specifications.

(2) Method of shipment or packing.

(3) Place of delivery.

(b) If any such change causes an increase or decrease in
the estimated cost of, or the time required for, performance
of any part of the work under this contract, whether or not
changed by the order, or otherwise affects any other terms
and conditions of this contract, the Contracting Officer
shall make an equitable adjustment in the (1) estimated
cost, delivery or completion schedule, or both; (2) amount
of any fixed fee; and (3) other affected terms and shall
modify the contract accordingly.
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nished within 60 days of the date that the item is

determined to be excess. The Contractor shall

include in this list the information prescribed in

Format of lists, subparagraph (i)(3) of this clause, as

well as the applicable excess code as follows:

Code V. Excess to contract requirements with
no follow-on requirements.

Code W. Excess to contract requirements but
can be used to support actual or anticipated fol-
low-on requirements.

Code X. Excess due to changes in design or
specification of the end items.

Code Y. Excess due to nonserviceable or non-
repairable condition.

Code Z. Other.

(ii) Termination inventory. These items shall be
submitted on SF 1432 or by computer list attached to
an SF 1432 in accordance with FAR 45.606. Format
and content of this submission will be as prescribed
by Format of lists, subparagraph (i)(3) of this clause,
but will contain information as prescribed by FAR
Subpart 45.6, in effect on the date of award of this
contract.

(3) Format of lists. Lists furnished by the
Contractor shall state the type of list and shall include
all information from subparagraph (f)(1), Records, of
this clause, items (i) through (xi). All lists will be
grouped by primary retention code as prescribed in sub-
division (£)(1)(ii)(A) of this clause and further listed in
tool part number sequence.

(4) Distribution of lists. The Contractor shall submit
two copies of lists to each of the following recipients
unless otherwise directed:

(i) The Contracting Officer.

(ii) The Administrative Contracting Officer.

(iii) The inventory control point designated by the
contracting office.

(i) Disposition instructions. The Contracting Officer
shall provide the Contractor with written disposition
instructions within 180 days of receipt of the list as pre-
scribed by subparagraph (i)(1) of this clause and within 90
days of the receipt of excess special tooling lists reported in
accordance with subparagraph (i)(2) of this clause. The
Contracting Officer may direct disposition by any of the
methods listed in subparagraphs (j)(1) through (G)(3) of this
clause, or a combination of such methods. The Contractor
shall comply with such disposition instructions.

(1) The Contracting Officer may identify specific
items of special tooling to be retained or give the
Contractor a list specifying the products, parts, or ser-
vices including follow-on requirements for which the
Government may require special tooling and request the
Contractor to identify all usable items of special tooling
on hand that were designed for or used in the production
or performance of such products, parts, or services.

Once items of usable special tooling required by the
Government are identified, the Contracting Officer
may—

(i) Direct the Contractor to transfer specified
items of special tooling to follow-on contracts requir-
ing their use. Those items shall be furnished for use
on the contract(s) as specified by the Contracting
Officer and shall be subject to the provisions of the
gaining contract(s); or

(ii) Request the Contractor to enter into an appro-
priate storage contract for special tooling specified to
be retained by the Contractor for the Government.
Tooling to be stored shall be stored pursuant to a
storage contract between the Government and the
Contractor; or

(iii) Direct the Contractor to transfer title to the
Govermnment (to the extent not previously transferred)
and deliver to the Government those items of special
tooling which are specified for removal from the
Contractor's plant.

(2) The Contracting Officer may direct the
Contractor to sell, or dispose of as scrap, for the account
of the Government, any special tooling not specified by
the Government pursuant to subparagraph (j)(1) of this
clause. To the extent that the Contractor incurs any
costs occasioned by compliance with such direction, for
which it is not otherwise compensated, the contract
price shall be equitably adjusted in accordance with the
Changes clause of this contract. The net proceeds of all
sales shall either be credited to the cost of contract per-
formance or shall be otherwise paid to the Government
as directed by the Contracting Officer. Sale of special
.tooling to the prime Contractor or any of its subcontrac-
tors is subject to the prior written approval of the
Contracting Officer.

(3) The Contracting Officer may furnish the
Contractor with a statement disclaiming further
Government interest or right in specified special tooling.

(4) Restoration of Contractor's premises. Unless
otherwise provided in this contract, the Government has
no obligation to restore or rehabilitate the Contractor's
premises under any circumstances (e.g., abandonment,
disposition upon completion of need, or upon contract
completion). However, if special tooling is withdrawn
or if other special tooling is substituted, then the equi-
table adjustment under paragraph (m) of this clause may
properly include restoration or rehabilitation costs.

(k) Access to special tooling. The Contractor shall pro-
vide access to special tooling subject to this clause at all
reasonable times to all individuals designated by the
Contracting Officer.

(1) Storage or shipment. The Contractor shall promptly
arrange for either the shipment or the storage of special
tooling specified in accordance with the final disposition
instructions in subdivisions (j)(1)(ii) or (§)(1)(iii) of this

(FAC 90-16) 52-235
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clause. Tooling to be shipped shall be properly packaged,
packed, and marked in accordance with the directions of the
Contracting Officer. All operation sheets or other appropri-
ate data necessary to show the manufacturing operations or
processes for which the items were used or designed shall
accompany special tooling to be shipped or stored or shall
otherwise be provided to the Government as directed by the
Contracting Officer. To the extent that the Contractor incurs
costs for storage, shipment, packing, crating, or handling
under this paragraph and not otherwise compensated for, the
contract price shall be equitably adjusted in accordance with
the Changes clause of this contract.

(m) Equitable adjustment. When this clause specifies
an equitable adjustment, it shall be made to any affected
contract provision in accordance with the procedures of the
Changes clause. When appropriate, the Contracting
Officer may initiate an equitable adjustment in favor of the
Government. The right to an equitable adjustment shall be
the Contractor's exclusive remedy. The Government shall
not be liable to suit for breach of contract for—

(1) Any delay in delivery of Government-furnished
special tooling;

(2) Delivery of Government-furnished special tool-
ing in a condition not suitable for its intended use;

(3) A decrease in or substitution of special tooling;
or

(4) Failure to repair or replace Government-fur-

nished special tooling for which the Government is

responsible.

(n) Subcontract provisions. In order to perform this
contract, the Contractor may place subcontracts (including
purchase orders) involving the use of special tooling. If the
full cost of the tooling is charged to those subcontracts, the
Contractor agrees to include in the subcontract appropriate
provisions to obtain Government rights and data compara-
ble to the rights of the Government under this clause
(unless the Contractor and Contracting Officer agree in
writing that such rights are not of interest to the
Government). The Contractor agrees to exercise such
rights for the benefit of the Government as directed by the
Contracting Officer.

(End of clause)

52.245-18 Special Test Equipment.
As prescribed in 45.307-3, insert the following clause:
SPECIAL TEST EQUIPMENT (FEB 1993)

(a) “Special test equipment,” as used in this clause,
means either single or multipurpose integrated test units
engincered, designed, fabricated, or modified to accom-
plish special purpose testing in performing a contract. It
consists of items or assemblics of equipment, including
standard or general purpose items or components, that are
interconnected and interdependent so as to become a new
functional entity for special testing purposcs. It does not
include material, special tooling, facilities (except founda-

52-236

tions and similar improvements necessary for installing
special test equipment), and plant equipment items used for
general plant testing purposes.

(b) The Contractor may either acquire or fabricate spe-
cial test equipment at Government expense when the
equipment is not otherwise itemized in this contract and the
prior approval of the Contracting Officer has been
obtained. The Contractor shall provide the Contracting
Officer with a written notice, at least 30 days in advance, of
the Contractor’s intention to acquire or fabricate the special
test equipment. As a minimum, the notice shall also
include an estimated aggregate cost of all items and com-
ponents of the equipment the individual cost of which is
less than $5,000, and the following information on each
item or component of equipment costing $5,000 or more:

(1) The end use application and function of each pro-
posed special test unit, identifying special characteristics
and the reasons for the classification of the test unit as
special test equipment.

(2) A complete description identifying the items to be
acquired and the items to be fabricated by the
Contractor.

(3) The estimated cost of the item of special test
equipment or component.

(4) A statement that intra-plant screening of
Contractor and Government-owned special test equip-
ment and components has been accomplished and that
none are available for use in performing this contract.
(¢) The Government may furnish any special test equip-

ment or components rather than approve their acquisition
or fabrication by the Contractor. Such Government-fur-
nished items shall be subject to the Government Property
clause, except that the Government shall not be obligated
to deliver such items any sooner than the Contractor could
have acquired or fabricated them after expiration of the 30-
day notice period in paragraph (b) of this clause. However,
unless the Government notifies the Contractor of its deci-
sion to furnish the items within the 30-day notice period,
the Contractor may proceed to acquire or fabricate the
equipment or components subject to any other applicable
provisions of this contract.

(d) The Contractor shall, in any subcontract that pro-
vides that special test equipment or components may be
acquired or fabricated for the Government, insert provisions
that conform substantially to the language of this clause,
including this paragraph (d). The Contractor shall furnish the
names of such subcontractors to the Contracting Officer.

(e) If an engincering change requires either the acquisi-
tion or fabrication of new special test equipment or sub-
stantial modification of existing special test equipment, the
Contractor shall comply with paragraph (b) above. In so
complying, the Contractor shall identify the change order
which requires the proposed acquisition, fabrication, or
modification.

(End of clause)
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PART 53—FORMS

53.236-1

53.221 Reserved.

53.222 Application of labor laws to Government
acquisitions (SF's 99, 308, 1093, 1413, 1444, 1445,
1446, WH-347).

The following forms are prescribed as stated below, for
use in connection with the application of labor laws:

(a) Reserved.

(b) SF 99 (DOL), Notice of Award of Contract.

(c) SF 308 (DOL) (5/85), Request for Determination
and Response to Request. (See 22.404-3(a) and (b).)

(d) SF 1093 (GAO) (10/71), Schedule of With-
holdings under the Davis-Bacon Act and/or the Contract
Work Hours and Safety Standards Act. (See 22.406-
9(c)(1).)

(e) SF 1413 (REV. 6/89), Statement and
Acknowledgment. SF 1413 is prescribed for use in obtain-
ing contractor acknowledgment of inclusion of required
clauses in subcontracts, as specified in 22.406-5.

(f) SF 1444 (10/87), Request for Authorization of
Additional Classification and Rate. (See 22.406-3(a) and
22.1019.)

(g) SF 1445 (10/87), Labor Standards Interview. (See
22.406-7(b).)

(h) SF 1446 (10/87), Labor Standards Investigation
Summary Sheet. (See 22.406-8(d).)

(i) Form WH-347 (DOL), Payroll (For Contractor's
Optional Use). (See 22.406-6(a).)

53.223 — 53.227 Reserved.

53.228 Bonds and insurance.

The following standard forms are prescribed for use for
bond and insurance requirements, as specified in Part 28:

(a) SF 24 (REV. 1/90), Bid Bond. (See 28.106-1.)

(b) SF 25 (REV. 1/90), Performance Bond. (See 28.106-
1(b).)

(c) SF 25-A (REV. 1/90), Payment Bond. (See 28.106-
3(c).)

(d) SF 25-B (REV. 10/83), Continuation Sheet (For
Standard Forms 24, 25, and 25-A). (See 28.106-1(d).)

(e) SF 28 (REV. 1/90), Affidavit of Individual Surety.
(See 28.106-1(e) and 28.203(b).)

(f) SF 34 (REV. 1/90), Annual Bid Bond. (See 28.106-
1(f).) SF 34 is authorized for local reproduction and a copy
is furnished for this purpose in Part 53 of the looseleaf edi-
tion of the FAR.

(g) SF 35 (REV. 1/90), Annual Performance Bond. (See
28.106-1.) SF 35 is authorized for local reproduction and a
copy is furnished for this purpose in Part 53 of the loose-
leaf edition of the FAR.

(h) SF 273 (REV. 8/90) Reinsurance Agreement for a
Miller Act Performance Bond. (See 28.106-1(h) and
28.202-1(a)(4).)

(i) SF 274 (REV. 890), Reinsurance Agreement for a

Miller Act Payment Bond. (See 28.106-1(i) and 28.202-
1(a)4).)

(G) SF 275 (REV. 8/90), Reinsurance Agreement in
Favor of the United States. (See 28.106-1(j) and 28.202-
1(2)(4).)

(k) SF 1414 (10/83), Consent of Surety. (See 28.106-
1(k).)

() SF 1415 (11/87), Consent of Surety and Increase of
Penalty. (See 28.106-1(1).) SF 1415 is authorized for local
reproduction and a copy is furnished for this purpose in
Part 53 of the looseleaf edition of the FAR.

(m) SF 1416 (1/90), Payment Bond for Other than
Construction Contracts. (See 28.106-1(m).) SF 1416 is
authorized for local reproduction and a copy is furnished
for this purpose in Part 53 of the looseleaf edition of the
FAR.

(n) OF 90 (REV. 1/90), Release of Lien on Real
Property. (See 28.106-1(n) and 28.203-5(a).) OF 90 is
authorized for local reproduction and a copy is furnished
for this purpose in Part 53 of the looseleaf edition of the
FAR.

(0) OF 91 (1/90), Release of Personal Property from
Escrow. (See 28.106-1(0) and 28.203-5(a).) OF 91 is
authorized for local reproduction and a copy is furnished
for this purpose in Part 53 of the looseleaf edition of the
FAR.

53.229 Taxes (SF's 1094, 1094-A).

SF 1094 (REV. 10/83), U.S. Tax Exemption Certificate,
and SF 1094-A (REV. 10/83), Tax Exemption Certificates
Accountability Record. SF's 1094 and 1094-A are pre-
scribed for use in establishing exemption from State or
local taxes, as specified in 29.302(b).

53.230 — 53.231 Reserved.

53.232 Contract financing (SF 1443).

SF 1443 (10/82), Contractor's Request for Progress
Payment. SF 1443 is prescribed for use in obtaining con-
tractors' requests for progress payments, as specified in
32.503-1.

53.233 —52.234 Reserved.

53.235 Research and development contracting (SF

298).

SF 298 (2/89), Report Documentation Page. SF 298 is
prescribed for use in submitting scientific and technical
reports to contracting officers and to technical information
libraries, as specified in 35.010.

53.236 Construction and architect-engineer contracts.

53.236-1 Construction.
The following forms are prescribed, as stated below,

(FAC 90-16) 53-5
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for use in contracting for construction, alteration, or
repair, or dismantling, demolition, or removal of
improvements.

(a) SF 1417 (REV. 8/90), Presolicitation Notice
(Construction Contract). SF 1417 is prescribed for use in
notifying prospective offerors of solicitations estimated to
be $100,000 or more and may be used if the proposed con-
tract is estimated to be less than $100,000, as specified in
36.701(a).

(b) SF 1420 (10/83), Performance Evaluation -
Construction Contracts. SF 1420 is prescribed for use in
evaluating and reporting on the performance of construc-
tion contractors within approved dollar thresholds and as
otherwise specified in 36.701(e).

(c) Reserved.

(d) Reserved.

(e) SF 1442 (4/85), Solicitation, Offer and Award
(Construction, Alteration, or Repair). SF 1442 is pre-
scribed for use in soliciting offers and awarding contracts
expected to exceed the small purchase limitation for (1)
construction, alteration, or repair, or (2) dismantling, demo-
lition, or removal of improvements (and may be used for
contracts within the small purchase limitation), as specified
in 36.701(b).

() OF 347 (10/83), Order for Supplies or Services. OF
347, prescribed in 53.213(e), (or an approved agency form)
may be used for contracts of $10,000 or less for (1) con-
struction, alteration, or repair, or (2) dismantling, demoli-
tion, or removal of improvements, as specified in
36.701(c).

(g) OF 1419 (11/88), Abstract of Offers—Construction,
and OF 1419A (11/88), Abstract of Offers—Construction,
Continuation Sheet. OF's 1419 and 1419A are prescribed
for use in recording bids (and may be used for recording
proposal information), as specified in 36.701(d).

53.236-2 Architect-engineer services (SF’s 252, 254, 255,

1421).

The following forms are prescribed for use in contract-
ing for architect-engineer and related services:

(a) SF 252 (REV. 10/83), Architect-Engineer Contract.
SF 252 is prescribed for use in awarding fixed-price con-
tracts for architect-engineer services, as specified in
36.702(a). Pending issuance of a new edition of the form,
Block 8, Negotiation Authority, is deleted.

(b) SF 254 (REV. 11/92), Architect-Engineer and
Related Services Questionnaire. SF 254 is prescribed for
use to obtain information from architect-engineer firms
regarding their professional qualifications, as specified in
36.702(b)(1).

(¢c) SF 255 (REV. 11/92), Architect-Engineer and
Related Services Questionnaire for Specific Project. SF
255 is prescribed for use within approved dollar thresholds
and as otherwise specified in 36.702(b)(2), whenever an
agency requires information to supplement the SF 254
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regarding the prospective firm’s qualifications for a partic-
ular architect-engineer project.

(d) SF 1421 (10/83), Performance Evaluation
(Architect-Engineer). SF 1421 is prescribed for use in
evaluating and reporting on the performance of architect-
engineer contractors within approved dollar thresholds and
as otherwise specified in 36.702(c).

53.237 — 53.241 Reserved.
53.242 Contract administration.

53.242-1 Novation and change-of-name agreements (SF

30).

SF 30, Amendment of Solicitation/Modification of
Contract. SF 30, prescribed in 53.243, shall be used in con-
nection with novation and change of name agreements, as
specified in 42.1203(f).

53.243 Contract modifications (SF 30).

SF 30 (REV. 10/83), Amendment of Solicita-
tion/Modification of Contract. SF 30 is prescribed for use
in (a) amending solicitations, whether advertised or negoti-
ated, as specified in 14.208, 15.410, and 43.301, (b) modi-
fying purchase and delivery orders, as specified in
13.503(b), and (¢) modifying contracts, as specified in
42.1203(D), 43.301, 49.602-5, and elsewhere in this regula-
tion. Pending the publication of a new edition of the form,
Instruction (b), Item 3 (effective date), is revised in para-
graphs (3) and (5) as follows:

(b) Item 3 (effective date).

(3) For a modification issued as a confirming notice
of termination for the convenience of the Government,
the effective date of the confirming notice shall be the
same as the effective date of the initial notice.

(5) For a modification confirming the termination
contracting officer’s previous letter determination of the
amount due in settlement of a contract termination for
convenience, the effective date shall be the same as the
effective date of the previous letter determination.

53.244 Reserved.

53.245 Government property.

The following forms are prescribed, as specified below,
for use in reporting, redistribution, and disposal of contrac-
tor inventory (defined in 45.601) and in accounting for this
property:

(a) SF 120 (GSA), Report of Excess Personal Property,
and SF 120-A (GSA), Continuation Sheet (Report of
Excess Personal Property). (See 45.608-2(b)(2), 45.608-
5(d)(1), and 45.608-8.)

(b) SF 126 (GSA), Report of Personal Property for
Sale, and SF 126-A (GSA), Report of Personal Property
for Sale (Continuation Sheet). (See 45.610-1(c).)
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(c) SF 1423 (REV. 12/88), Inventory Verification
Survey. (See 45.606-3(b).)

(d) SF 1424 (REV. 7/89), Inventory Disposal Report.
(See 45.615.) SF 1424 is authorized for local reproduction
and a copy is furnished for this purpose in Part 53 of the
looseleaf edition of the FAR.

(e) Reserved.

(f) SF 1426 (REV. 7/89), Inventory Schedule A (Metals
in Mill Product Form), and SF 1427 (REV. 7/89),
Inventory Schedule A-Continuation Sheet (Metals in Mill
Product Form). (See 45.606 and 49.602-2(¢).) Standard
Form 1426 and Standard Form 1427 are authorized for
local reproduction and copies are furnished for this purpose
in Part 53 of the looseleaf edition of the FAR.

(g) SF 1428 (REV. 7/89), Inventory Schedule B, and SF
1429 (REV. 7/89), Inventory Schedule B-Continuation
Sheet. (See 45.606 and 49.602-2(b).) Standard Form 1428
and Standard Form 1429 are authorized for local reproduc-
tion and copies are furnished for this purpose in Part 53 of
the looseleaf edition of the FAR.

(h) SF 1430 (REV. 7/89), Inventory Schedule C (Work-in-
Process) and SF 1431 (REV. 7/89), Inventory Schedule C-
Continuation Sheet (Work-in-Process). (See 45.606 and
49.602-2(c).) Standard Form 1430 and Standard Form 1431
are authorized for local reproduction and copies are furnished
for this purpose in Part 53 of the looseleaf edition of the FAR.

(i) SF 1432 (REV. 7/89), Inventory Schedule D
(Special Tooling and Special Test Equipment), and SF
1433 (REV. 7/89), Inventory Schedule D-Continuation
Sheet (Special Tooling and Special Test Equipment). (See
45.606 and 49.602-2(d).) Standard Form 1432 and
Standard Form 1433 are authorized for local reproduction
and copies are furnished for this purpose in Part 53 of the
looseleaf edition of the FAR.

(j) SF 1434 (REV. 7/89), Termination Inventory
Schedule E (Short Form For Use With SF 1438 Only).
(See 45.606 and 49.602-2(¢).) Standard Form 1434 is
authorized for local reproduction and a copy is furnished
for this purpose in Part 53 of the looseleaf edition of the
FAR.

53.246 Reserved.

53.247 Transportation (U.S. Government Bill of
Lading).
The U.S. Government Bill of Lading, prescribed in 41
CFR 101-41.304, shall be used for transportation of proper-
ty, as specified in 47.103.

53.248 Reserved.

53.249 Termination of contracts.

(a) The following forms are prescribed for use in con-
nection with the termination of contracts, as specified in
Subpart 49.6;

(1) SF 1034 (GAO), Public Voucher for Purchases
and Services Other than Personal. (See 49.302(a).)

(2) SF 1435 (REV. 7/89), Settlement Proposal
(Inventory Basis). (See 49.602-1(a).) Standard Form
1435 is authorized for local reproduction and a copy is
furnished for this purpose in Part 53 of the looseleaf edi-
tion of the FAR.

(3) SF 1436 (REV. 7/89), Settlement Proposal (Total
Cost Basis). (See 49.602-1(b).) Standard Form 1436 is
authorized for local reproduction and a copy is fur-
nished for this purpose in Part 53 of the looseleaf edi-
tion of the FAR.

(4) SF 1437 (REV. 7/89), Settlement Proposal for
Cost-Reimbursement Type Contracts. (See 49.602-1(c)
and 49.302.) Standard Form 1437 is authorized for -
local reproduction and a copy is furnished for this pur-
pose in Part 53 of the looseleaf edition of the FAR.

(5) SF 1438 (REV. 7/89), Settlement Proposal
(Short Form). (See 49.602-1(d).) Standard Form 1438
is authorized for local reproduction and a copy is fur-
nished for this purpose in Part 53 of the looseleaf edi-
tion of the FAR.

(6) SF 1439 (REV. 7/89), Schedule of Accounting
Information. (See 49.602-3.) Standard Form 1439 is
authorized for local reproduction and a copy is fur-
nished for this purpose in Part 53 of the looseleaf edi-
tion of the FAR. .

(7) SF 1440 (REV. 7/89), Application for Partial
Payment. (See 49.602-4.) Standard Form 1440 is
authorized for local reproduction and a copy is fur-
nished for this purpose in Part 53 of the looseleaf edi-
tion of the FAR.

(b) The inveniory schedule forms prescribed in
53.245(f) through (j) shall be used to support termination
settlement proposals listed in paragraph (a), above, as spec-
ified in 49.602-2.

53.250 Reserved.

53.251 Contractor use of Government supply sources

(OF 347).

OF 347, Order for Supplies or Services. OF 347, pre-
scribed in 53.213(e), may be used by contractors when
requisitioning from the VA, as specified in
51.102(e)(3)(ii).

SUBPART 53.3—ILLUSTRATIONS OF FORMS

53.300 Scope of subpart.
This subpart contains illustrations of forms used in
acquisitions.

53.301 Standard forms.
This section illustrates the standard forms that are speci-
fied by the FAR for use in acquisitions. The forms are illus-
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trated in numerical order. The subscction numbers corre- system is as indicated in 53.301.
spond with the standard form numbers (e.g., Standard
Form 18 appears as 53.301-18). 53.303 Agency forms.
This section illustrates agency forms that are specified
53.302 Optional forms. by the FAR for use in acquisitions. The forms are arranged
This section illustrates the optional forms that are speci- numerically by agency. The numbering system is as indi-

fied by the FAR for use in acquisitions. The numbering cated in 53.301.
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